	[image: image4.png]




	COUNCIL OF

THE EUROPEAN UNION
	
	Brussels, 16 May 2012 



	Interinstitutional File:

2012/0064 (APP)
	
	10091/12


	
	
	SOC 377
MI 351
COMPET 292
INST 350
PARLNAT 241


COVER NOTE
	from:
	The Luxembourg Chamber of Deputies

	date of receipt:
	16 May 2012

	to:
	Ms Helle Thorning-Schmidt, President of the Council of the European Union

	Subject:
	Proposal for a Council Regulation on the exercise of the right to take collective action within the context of the freedom of establishment and the freedom to provide services
[doc. 8042/12 SOC 226 MI 194 COMPET 169 - COM(2012) 130 final]

-
Opinion on the application of the Principles of Subsidiarity and Proportionality



Delegations will find attached the above mentioned opinion.

____________________

[image: image1.emf]
[image: image2.emf]
[image: image3.emf]
COM (2012) 130 final

Proposal for a

Council Regulation on the exercise of the right to take collective action within the context of the freedom of establishment and the freedom to provide services

The Chamber of Deputies considers that in several respects the proposed regulation conflicts with the principle of subsidiarity. As the legal basis of the European Commission's proposal is established by section 352 of the Treaty on the Functioning of the European Union (TFEU), the first remark of the Chamber of Deputies is that the use of section 352 is supposed to be exceptional. Moreover, section 352 in the wording conferred by the Treaty of Lisbon in its paragraph 4 prohibits any initiative to harmonize legislation "in cases where the Treaties exclude such harmonization." Yet this is precisely the case for the right to strike and the right of association that are categorically excluded by section 153 (5) TFEU from the areas that may be subject to legislative intervention of the European Union. 

The Chamber of Deputies concludes that the use of section 352 TFEU is unfounded in this case and that therefore the proposed regulation violates the principle of subsidiarity.

Beyond the question of legal basis the Chamber of Deputies considers that in substance  the text of the proposed Regulation cannot dispel, for the defenders of a Social Europe, the serious concerns raised by the jurisprudence of the Court of Justice of the European Union (decrees Viking, Laval and Rüffert). Indeed, notwithstanding section 153, paragraph 5 of the TFEU, sections 2 and 3 of the proposed Regulation will impact the right of collective action, including the right to strike.

The Chamber of Deputies examines the legal consequences of section 2, as the two general principles seem to neutralize each other.

Moreover, the Chamber of Deputies is particularly concerned about the content of paragraph (4) of section 3.

After reading this provision the Chamber of Deputies questions the added value of the Proposed Regulation in relation to the existing jurisprudence. Instead of bringing the necessary clarification in the interest of protecting social rights, the text seems more likely to confirm the cases cited above by referring to national courts the obligation to submit the right to take collective action, in the context of freedom of establishment and freedom to provide services, to a proportionality test. In doing so, the text of the Proposed Regulation is following the incriminated jurisprudence that limited collective actions to the respect of the mandatory rules for minimum protection. Under these conditions, it is best to stick to the application of national mechanisms for settlement of collective labor disputes.

The Chamber of Deputies concludes that in partially subjecting the right to strike to  economic freedoms, the proposed Regulation goes beyond the powers of the European Union and therefore does not respect the principle of subsidiarity.
____________________
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