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Bucuresti, 25 iunie 2013

AVIZMOTIVAT
SENATULUI ROMANIET

cu privire la Propunerea de Regulament al Parlamentului European si al Consiliului
ind promovarea liberei circulati u cetafenilor 3i intreprinderilor prin simplificarea
acceptirii anumitor documente oficiale in Uniunea Europeans si de modificare a
Regulamentului (UE) nr. 102472012

COM(2013) 228 final

2 examinal propuncrea de Regulament al Parlamentului European si
ului privind promovarea liberei circulatii a cetaenilor si intreprinderilor prin
simplificarea acceptirii anumitor documente oficiale in Uniunea European st de
modificare a Regulamentului (UE) nr. 10242012 - COM (2013) 238 final, din
perspectiva respectasii principilor de subsidiaritate 5i proportionalitate de citre documentele
curopene cu caracter legisltiv, conform Tratatului de la Lisabona (Protocolul anexd nr.2).

Avind in vedere Raportul comun al Comisiei peniru afaceri europene i al Comisici
Juridice, de numiri, disciplina, imunitafi i validii, plenul Senatului, in sedinga sa din data
de 25 lunic 2013, a constaat ci propuncrea de  regulament  respectd principiul
proportionaliili, dar incalca principial subsidiaritafi, din urmatoarele motiue:

@ Conform dispozifilor art2 din Propunerea de Regulament, actele/documentele
oficale, atfel cum sunt definte de acesta, emise de sutele membre 3i care se prezints
autoridfilor dinie-un alt stat membru UE, urmeaza a fi acceptate ca documente oficiale,
cu valoare probana formali, fird a exista fnsa obligafia de a f recunoscut 3t confinutul
acestora,

) Cu prvire la aceste documente oficale, propunerea de regulament face referite i la
documentele oficialeeliberate de autoriafle din statele membre cu privire. Ia
‘parteneriatele inregistrate- art. 3 alin,(1) it d). In Romani, in conformitate et articolul
277 alin. (3) din Codul Civil:, Parteneriatele civle dinire persoane de sex opus sau de
acelasi sex incheiate sai contractate i sirdindtate fie de cetdteni romani. fie de cordjont
strdini nu sunt recunoscute "

© Propunerea de regulament insitui, asadar, obligativitatea de a se recunosste ca fiind
documente oficiale, anumite acte legal emise de autortfile altui stat membru, 1 in
legiturd cu domeni care, expressis verbis, sunt nerecunoscute de legislafia nostrd
nationald. Drept urmare, Senatul considerd ci aceasts propunere de regulament nu aduce
© valoare adiugatd in plan legislativ i ca, in ceea ce priveste partencriatele fnregisirate,
‘aceast propunere este incompatibila cu ordinea juridicd nagionals.




[image: image2.png]& Dreptul de interventie legislativi al Uniunii Europene in domeniul dreptului
familici este unul limitat, si. asa cum reiese din dispozifiile art. 81 alin.(3) al Tratatului
privind functionarea Uniunii Europene, pri i
implicatii transfrontaliere. Acestc disporifii nu pot fi aplicate in ceca ce privestc
competenfa, legea aplicabild, recunoagterea 5i executarea hotaririlor judecitoresti in
materia parteneriatelor inregistrate.

©) Prevederile art. 4 — Scutitca de obligafia de legalizare sau de formalitafi similare
ale art. § alin. (2), potrivit cirora ,in cazul in carc originalul unui document oficial
eliberat de autoritafile unui stat membru este prezentat Tmpreuna cu copia acestuia,
autoritifile din celelale state membre accepta astfel de copii nelegalizate”, precum si, in
special, ale art. 6 alin. (1), conform carora ,autoritafle accepta traducerile necertificate
ale unor documente oficiale eliberate de catre autoritafile altor state membre", sunt de
naturd 3 ereeze o puternicd coniradictie cu formalismul impus de legislafia noastra
naionald in domeniul recunoasterii actelor emise de autoritafle alor state, fie cle 5i
‘membre ale Uniunii Europenc.

D S-ar putea crea premisele ca, printr-o utilizare cu rea voinfa de citre cei angrenafi in
anumite actiuni infractionale, a facilitaflor care se doresc instituite, pentru a se veni
sprijinul resortisanilor, de aceasta ultima prevedere, 53 se ajungd la anumite cfecte,
negative, in totald disonan} cu scopul peniru care se creeaza aceste inlesnir

Senatul Roméniei @ emis un aviz motivat argumentat si asupra COM(2011) 127 referitor
la. Propunerea de Regulament al Consiliului- privind competensa, legea aplicabils,
recunoustered s execitarea hotardrilor judecitoresti in materia parteneriatelor iregisirate
cu privire la incilcarea principiului subsidiaritafi. Senatul Romniei a considerat c acest act
legislaty .poate fi un instrument juridic foarte bun, dar cu aplicabilitate ruma in arife care
recunosc parteneriatele inregistrate, pentru tara noastri nefiind necesar unul atd timp ¢t
parteneriatele inregistrate nu sunt recunoscute din punct de vedere legal”

p. Presedinte
Cristian — Sorin DUMITRESCI
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REASONED OPINION

of the ROMANIAN SENATE, on the

Proposal for a Regulation of the European Parliament and of the Council on

promoting the free movement of the citizens and businesses by simplifying the

acceptance of certain public documents in the European Union and amending
Regulation (EU) No 1024/2012

COM (2013) 228 final

The Senate of Romania has cxamincd the compliance with the subsidiarity and
proportionality principles of the Proposal for a Regulation of the Eurapean Parliament and
of the Council on promoting the frec movement of the citizens and businesses by simplifying
the acceptunce of certain public documents in the European Union and amending
Regulation (EU) No 102472012 - COM (2012) 22 final, according to the provisions of the
‘Treaty of Lishon (Protocol no.2),

Taking into account the report of our permanent Committee on European Affairs and
Juridical Commitee on Nominations, Discipline, Immunitics and Validations, the Plenum
of the Senate, during its session on the 25th of June 2013, has found that the mentioned
proposal is in compliance with the principle of proportionality, but is not in compliance
with the subsidiarity principle for the following reasons:

@) According 10 the provisions of article 2 from the proposal of Regulation, the public
documents issucd by the Member States, as they are defined in this proposal, and which
are prescted to the authorities of another Member State, are to be accepted as official
documents, with a formal probative value, but withou the obligation (o recognize the
content of these public documents. The proposal for a Regulation refers, (00, 10 the
official documents issued by the authorities of the Member States reliting (o the

registered partnerships ~ art. 3 par. 1) point (d),

b) In Romania, according (© the art. 277 par. (3) of the Civil Code: , Civil parmerships
between persons of the opposite sex or same sex concluded o contracied abroad by
Romanian citizens or foreign citizens are not recognized in Romania"

©) The proposcd regulation establishes therefore the requirement that certain legal acts
issued by another Member State t0 be recognized s offiial documents, and in relation to
areas which, expressis verbis, are not recognize by our national legislation.





[image: image4.png]Thus, it s considered that this draft regulation can not bring added value in terms of legal
regulations, and that this regulation, in terms of registered partnerships, is incompatible
with our national legal syste.

@) The right of European Union legislative intervention in family law is limited, and,
as it s shown in the provisions of art. 81 par. (3) of the Treaty on the Functioning of the
Furopean Union, those measures with cross-border implications are included among
the exceptions. These provisions can not be applied in respect of jurisdiction, applicable
anw, recognition and enforcement of decisions regarding the property consequences of
registered partnerships.

©) The provisions of art. - Exemption from legalisation and similar formality, of art,
Spar 2)
«Where the original of a public document issued by the authorities of one Member
State is presented together with its copy. the authorities of the other Member States
shall accept such copy without certification”,
and, especially, those of art. 6 par. (1) ~ Non-certified translations

wAuthorities shall accept non-certified ranslations of public documents issued by the
authorities of other Member States.”

are likely to create a strong contradiction with the formalism imposed by our national law
on the recognition of the acts issued by the authorities of the other sates, be they
members of the European Union.

) the grounds to achieve certain negative effects may be created, through a use in bad
faith by those who are engaged in certain criminal activities, of the facilities that nced to
be set in order o support the third country nationals, effects that are in total conflct with
the purpose for which are created such facilities

The Senale of Romania issued an argued reasoned opinion on COM(011) 127 - Proposal
for a Council Regulation on_jurisdiction, applicable law and the recognition wmi
enforcement of decisions regarding the property consequences of registered partnerships on
the infringements of the principle of subsidiarity. The Senate of Romania considered that
wthis legislation can be a very good legal instrument, but with application only in countrics
that recognize partnerships. in_our_country it is not required as fong as registered

‘partnerships are not legally recognized™

p. President
Cristian — Sorin DI




_______________
� 	For other available language versions of the opinion, reference is made to the Interparliamentary EU information exchange Internet site (IPEX) at the following address: �HYPERLINK http://www.ipex.eu/IPEXL-WEB/search.do ��http://www.ipex.eu/IPEXL-WEB/search.do�
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