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ANNEX

Cathaoirleach Sheanad Eireann Chairman of Seanad Eireann

24 October 2013

Mr. Herman Van Rompuy

President of the Council of the European Union
Council of the European Union

Rue de la Loi 175

1048 Brussels

Belgium

Re: Reasoned opinion of Seanad Eireann on the Proposal for a Council
Regulation on the Establishment of the European Prosecutor’s Office -
COM (2013) 534

Dear President Van Rompuy

I am writing to inform you that Seanad Eireann, at its meeting today, considered the
Proposal for a Council Regulation on the Establishment of the European Prosecutor’s
Office = COM (2013) 534 under Article 5(2) of the Treaty on European Union and
Protocol 2 on the application of the principles of subsidiarity and proportionality and is
of the opinion that the proposal does not comply with the principle of subsidiarity.

Under Standing Orders of Seanad Eireann, a Select Committee was conferred with the
power to consider the above Proposal for compliance with subsidiarity. The Committee
was obliged under Standing Orders to report back to Seanad Eireann if it was of the
opinion that the proposal did not comply with the principle of subsidiarity. The
Committee duly reported to the Seanad and a motion on the Report of the Committee
was considered and adopted by the Seanad at its meeting today.

In accordance with Standing Orders, 1 have enclosed a copy of the Resolution of
Seanad Eireann together with the Reasoned Opinion and a copy of the Report of the
Committee, I have also sent this letter to the Presidents of the European Parliament
and the Council and the Irish Minister for Justice and Equality.

Yours sincerely,

G ful

Senatqi‘ Paddy/Burke
Cathaugirleac
v

Seanad Fireann Seanwd Eirean
Teach Laighean Leinster Howse
Eriid Chill Dara Tel: 353-1-618 3227 Fax: 133-1-618 4101 Kildare Strect
Baile Atha Cliath 2 Email: cathaoarleach@oreachas ic  Web: www cathaoirdeach e Dublin 2
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DAIL EIREANN

TuarascaiL o8 GCoMHCHOISTE Ust DL
AGUS CEarT, Cosant AGUS
COMHIONANNAS MAIDIR LEIS AN TOGRA
LE HAGHAIDH RiaLachArs O
GCoMHAaIRLE mamir  LE HIFIG AN
foscuiisiruecra Pooisl Eorpaca a

U= (COM (2013) 534).

Rith Ddil Eireann an Run seo istigh ag an
eCruinnit de Dhiil Eireann a bhi ann an 234
I se0 de Dhewreadh Fémbair, 2013

Le cur po dei:
For transmission (o

An Taolseach

Rerort oF ToHE Joint CommiTTee on
Justice, DEFENCE anp EqQuaLiTy on THE
Prorosal For a Councie REGuraTiON
ON  THE  ESTABLISHMENT OF THE
Evroreas PusLic Prosecutor’s

Orrice (COM (2013) 534).

The within Resolution was passed by Dhil
Eireann at its Mesting on this 23rd day of
Oictober, 2013,

Cathaoirleach Dhéil Eireann
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Gio ndéanann Déil Eireann:

(1)

(2

(3

an Tuarascail chomhaontaithe a thabhairt
da haire on gComhchoiste um Dhli agus
Ceart, Cozaint agus Comhionannas faod
Bhuan-Orda 105 maidir leis an Togra le
haghaidh Rialachain én  pComhairle
maidir le hOifig an lonchbisitheora
Phoibli Eorpaigh a bhuna (COM (2013)
534) a leagadh faoi bhraid Dhail Eireann
an 17 Deircadh Fomhair, 2013 de réir
Bhuan-Ordi 105(3)(#);

ag féachaint don Tuarascdil réamhriite,
apus le linn a feidhmeanna faoi alt 7(3)
d'Acht an Aontais Eorpaigh, 2009 a
fheidhmid, a mheas nach ndéanann an

Togra le  haghaidh Rialachdin  6n
gComhairle  maidir le hOifig an
lonchiisithecora  Phoibli  Eorpaigh  a

bhunt (COM (2013) 534), prionsabal na
coimhdeachta a chomhlionadh ar na
cliseanna atd leagtha amach i mir 5 den
Tuarascail; agus

a thabhairt da haire, de bhun Bhuan-Ordd
105(4), go geuirfear coip den Rin seo
mar aon leis an tuairim réasinaithe apgus

That Dail Eireann:

(1

2)

(3

notes the agreed Report of the Joint

Committee on  Justice, Defence and
Equality under Standing Order 105 on
the Proposal for a Council Regulation on
the establishment of the European Public
Prosecuter’s Office (COM (2013) 534)
which was laid before Dail Eireann on
17th October, 2013 in accordance with
Standing Order 105(3WH);

having regard to the aforementioned
Report, and in excrcise of its functions
under section 7(3) of the European
Union Act 2009, is of the opinion that
the Proposal for a Council Regulation on
the establishment of the European Public
Prosecutor's Office (COM (2013) 534),
does not comply with the principle of
subsidiarity for the reasons sei out in
paragraph 5 of the Report; and

notes that, pursuant to Standing Order
105(4), a copy of this Resolution
together with the reasoned opinion and

an  Tuarasciil  réamhrdite  chuig the aforementioned Report shall be sent

Uachtarin Pharlaimint na hEorpa, to the Presidents of the European

Uachtaran na Comhairle agus Uachtarin Parlisment, the Council and the

an Choimisifin. Commission.
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Houses of the

) Oireachtas

Tithe an Oireachtais

An Comhchoiste um Dhli
agus Ceart, Cosaint agus Comhionannas

COM (2013) 534
Togra le haghaidh Rialachdin 6n gComhairle maidir le hOifig an
lonchdisitheora Pheoibli Eorpaigh a bhunt

Deireadh Fomhair 2013

Joint Committee on Justice, Defence and Equality

COM(2013)534
Proposal for a Council Regulation on the establishment of the
European Public Prosecutor's Office

October 2013
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JoiNT COMMITTEE ON JUSTICE, DEFENCE AND EQUALITY

Report under Dail Standing Order 105 and Seanad Standing Order 101 on
COM {2013) Proposal for a Council Regulation on the establishment of the
European Public Prosecutor's Office.

Introduction
1. The principle of subsidiarity is defined in Article 5(3) TEU as follows:

“Under the principle of subsidiarty, in areas which do not fall within its
exclusive compefence, the Union shall act only i and insofar as the
objectives of the proposed achion cannof be sufficiently achieved by the
Member States, either af central level or af regional and local level, bul can
rather, by reason of the scale or effecls of the proposed action, be befter
achieved af Union level™.

Article 5(3) also gives specific responsibility to national parfiaments to ensure
that EL institutions apply the principle in accordance with Protocol 2 an the
application of the principles of subsidiarity and proportionality.

2. The test established by Article 5{(3) TEU is, in effect, a "comparative efficiency”
exercise, involving a "necessity” test and a "greater benefifs” test:

{iy MNecessily - Is action by the EU necessary to achieve the objactive of
the propasal? Can the objective of the proposal only be achieved, or
achieved to a sufficient extent, by EU action?

{il} Greater Benefits - Would the objective be better achieved at EU
level - i.e. would EU action provide greater benefits than action at
Member States level?

3. To assist national pariaments in their evaluation of subsidiarity compliance,
Article 5 of Protocol 2 provides explicitly that

“Any draft fegislative act should contain a delsied statement making it
possitle fo appraise compliance with the principles of subsidiarity and
proportionalify. This stafement should contsin some assessment of the
proposal's financial impact and, in the case of a directive, of its implications
for fhe rules to be put in place by Member States...”

4. Therefore, any new draft legislative act,

« must be supported by a sufficiently 'detailed statement’ to allow a
judgment to be made by national parfiaments on its compliance with the
principle of subsidiarty

= must clearly satisfy both the necessity and greater benefif tests

+« must, under the principle of conferral set down in Article 5(2) of the
TEU, show that the Union is acting ‘onfy within the fmits of the
compefences confarred upon it by the Member States in the Trealies to
attain the objectives set out therein.”
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Opinion of the Joint Committee

5. The Joint Committee on Justics, Defence and Equality has had specific regard
to the Treaty provisions and is of the opinion that the proposal does not
comply with the principle of subsidiarity. The measons are sat out in the
following paragraphs.

a) While the Joint Committee agrees that effectively combatting all fraud,
including fraud refated to the EL's financial inferests, is of vital importance,
nevertheless, it considers criminal law to be primarly a national
competence. Therefore the investigation and prosecution of all fraud related
offences, including offences against the financial interests of the EU, is
primarily a duty of national authorities.

B) The Joint Committee believes that the Commission has not adequately
explored whether action short of a supranational agency would be capable
of delivering effective protection against EU financial fraud, The Commitiee
believes that the Commission has not adequately considered the option of
strengthening existing or alternative mechanisms, which could be enforced
at national level and EU level, but has assumed that the establishment of a
supranational prosecution and investigative agency is the only way that EU
budget related fraud can be addressed.

c} The Joint Committee believes that more emphasis should be placed on the
value of improving the effectiveness of better cooperation between
Eurojust, OLAF and member states. While the Commission, in its impact
assessment, argues that member states underake inadeguate action
against EU-raud, this argument lacks a solid basis, and the Commission
has failed to demonstrale that member states take fraud against the
financial interests of the ELI any less serously than fraud committed against
anyone alsa.

Recommendation of the Joint Committee
The Joint Commitiee agreed this Report under Dail Standing Order 105 and Seanad

Standing Order 101 on 16 October 2013.

The Jeint Commiftee, pursuant to D&l Standing Order 105(3)(B) and Seanad
Standing Order 109(3)(b} recommends the reasoned opinion contained in
paragraph 5 above, for agreement by Dail Eireann and Seanad Eireann.

Dravid Stanton, T.D.
Chairman
16 October 2013
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