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Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL amending Directive 96/71/EC of The European Parliament
and of the Council of 16 December 1996 concerning the posting of workers
in the framework of the provision of services

[doc. 6987/16 SOC 144 EMPL 97 MI 142 COMPET 118 CODEC 279 -
COM(2016) 128 final]

- Reasoned opinion on the application of the Principles of Subsidiarity
and Proportionality

Delegations will find attached the above mentioned opinion.

For available translations of this opinion see the interparliamentary EU information exchange

site (IPEX) at the following address: http://www.ipex.eu/IPEXL-
WEB/dossier/document/COM20160128.do
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Vybor Nérednej rady Slovenskej republiky
pre europske zaleZitosti

6. schddza vyboru
CRD-894-1/2016-VEZ

9.

Uznesenie
Vyboru Narodnej rady Slovenskej republiky pre eurdpske zéleZitosti

z 10. maja 2016

k
navrhu smernice Eurépskeho parlamentu a Rady, ktorou sa meni smernica Eurdpskeho

parlamentu a Rady 96/71/ES zo 16. decembra 1996 o vysielani pracovnikov v ramci
poskytovania sluzieb (COM(2016)128)

Vybor Nirodnej rady Slovenskej republiky pre eurdpske zalezitosti

30 zretelom na Zmluvu o Eurdpskej Gnii, a najma jej €lanok 5,

so zreteFom na Zmluvu o fungovani Eurdpskej tnie, a najmi jej ¢lanok 78 ods. 2 pism. €),

konajac v sulade s Protokolom o uplatiovani zasad subsidiarity a proporcionality,

pozitivne vnimajtc dlhoroéni snahu Komisie o posilnenie socialneho rozmeru Eurdpskej Gnie
a ocefiujuc jej kroky podniknuté v tomto smere,

podporujic zachovanie hodnét eurdpskeho socidlneho modelu arozvoja jednotného
pracovného trhu ako ndstrojov na posilnenie jednoty Eurdpskej tinie,

uvedomujiic si problémy suvisiace s vysielanim pracovnikov, ich zévaznost’ a potrebu ich
rieSenia;

A. berie na vedomie

navrh smernice Eurépskeho parlamentu a Rady, ktorou sa meni smernica Eurdpskeho
parlamentu a Rady 96/71/ES zo 16. decembra 1996 o vysielani pracovnikov v ramei
poskytovania sluZieb a meni nariadenie Eurépskeho parlamentu a Rady (EU);

B. schvaluje podla § 58a ods. 3 pism. ¢) zdkonu ¢. 350/1996 Z. z. o rokovacom poriadku
Narodnej rady Slovenskej republiky v zneni neskor§ich predpisov oddévodnené stanovisko
v tomto zneni:

Predlozenie navrhu smernice je predasné, ked'Ze este neuplynula lehota na
transpoziciu smernice 2014/67/EU o vykonavani smernice o vysielani pracovnikov z roku
1996 a nemohlo sa uskutoénit’ ani hodnotenie jej pdsobenia.
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Odovodnenie pouZitia zvoleného pravneho zdkladu (Cl. 53 ods.1 a¢l. 62 Zmluvy
o fungovani EU) je vagne a pouZity pravny zaklad nezodpoveda tiplne obsahu navrhu. Pravny
zaklad névrhu je rovnaky ako pri smernici 96/71/ES, ktort novelizuje. Medzitym ale nastal
posun v cieloch smernice. Smernica z roku 1996 sa primarne zaobera odstranenim prekazok
volného pohybu o0séb a sluZicb medzi Clenskymi §tatmi, zatial o predloZeny navrh m4 za
ciel socialnu ochranu a boj proti socidlnemu vyluéeniu.

V €lanku 352 ods. 1 Zmluvy o fungovani EU sa uvadza, Ze ,ak sa preukdze, Ze v
rdamei polittk vymedzenych v zmluvdch je na dosiahnutie niektorého z cieloy uvedenyich v
zmluvdch nevyhnutné cinnost Unie a zmluvy na to neposkytujti potrebné prdvomoci, prifme
Rada jednomyselne na navrh Komisie a po udeleni sihlasy Eurdpskeho parlamentu vhodné
ustanovenia”. Tento €lanok fakticky umoZiiuje Unii konat nad rdmec jej vymedzenych
kompetencii. Toto konanie je ale obmedzené v ods. 3, kde sa uvadza: “Opatrenia zaloZené na
tomto clanku nesmii zahfiat’ harmonizdciu zdkonov a inych pravaych predpisov lenskych
Stdtov v pripadoch, v ktorych zmluvy takito harmonizdciu wilucujii. Clanok 153 ods. 1
Zmluvy o fungovani EU vymentiva oblasti socidlnej politiky, v ktorych Unia podporuje a
doplia ¢innosti &lenskych $titov a zaroveri v ods. 5 vyslovene uvidza, na ktoré oblasti sa
nevztahuje: ,,Ustarovenia tohto cldnku sa revzf'ahuji na odmenu, prdavo zdrufovar sa,
pravo na Sirajk alebo na vyluku®. Clénkom 153 ods. 5 Zmluvy o fungovani EU sa teda
uréenie odmeny vyluGuje z okruhu zélezitosti, ktoré mo#no zdvizne upravit' pre celd EU,
tzn. 7¢ EU nem4 na tento postup stanoven¢ potrebné pravomoci a neméZe v tomto smere
konat. Stanovenie vySky odmeny pracovnikov je vo vyluénej privomoci ¢lenskych
krajin.

Komisia porusila ¢l. 5 Protokolu o uplatiiovani zasad subsidiarity a proporcionality,
pretoZe neoddvodnila silad nivrhu so zasadou subsidiarity anepreukazala nevyhnutnost’
navrthovanych zmien. NepredloZila dévody, podloZené kvalitativnymi a kvantitativnymi
ukazovateI'mi, ktoré ju viedli k zdveru, e ciel’ Unie sa dé lepsie dosiahnut’ na tirovni Unie.

Komisia porudila svoju povinnost podla &. 2 Protokolu o uplatfiovani zdsad
subsidiarity a proporcionality, podla ktorého je povinna, predtym ako navrhne legislativny
akt, uskuto€nit’ rozsiahle konzultacie, v ramci ktorych zohladni regiondlny a miestny rozmer
zamysTanych opatreni. Vybor by pri priprave navrhu uvital vyvdZenejsi pristup, ktory by vzal
do tvahy rozdielny stuperi vyvoja jednotlivych &lenskych Statov a zohFadnil aj Specifika
novych €lenskych Statov. Zarovern povazuje za potrebné nazerat’ na vysielania pracovnikov zo
SirSej perspektivy bertc do uivahy globalizaciu, technologické zmeny a starnutie populécie,

Podla ¢ldnku 152 Zmluvy o fungovani EU ,Unia wuzndva a podporuje ilohu
socidlnych partnerov na svojej irovni, pricom zohladiuje rozmanitost vritrostdtnych
systémov. Ulahcuje dialég medzi socidlnymi parinermi a respektuje pritom ich autonémiu®,
Névrh dostatone neredpektuje autonémiu socidlnych partnerov aich vztahy v ramei
kolektivneho vyjednévania a ignoruje diverzitu kolektivnych pracovnych vztahov v EU.
Podmienky zamestnévania vyslanych pracovnikov maji byt upravené len podla vieobecne
zdviznych kolektivnych zmliv, ale uz nie podla kolektivnych zmliv niZSieho stupiia —
sektorové alebo firemné kolektivne zmluvy st z navrhu vylicené, pri¢om niektoré sektory
vbbec nemajii véeobecne zévdzné kolektivne zmluvy, takZe bud( diskriminované.

Je nutné podotknit’, Ze vysielani pracovnici si len jednym zo spdsobov ako sa

vyzivaji rozdiely v mzdach medzi &lenskymi $tatmi. Daldimi spdsobmi st dovoz tovarov
z krajin z niZz§imi mzdami a presun vyroby do tychto krajin. Tento tzv. socidlny dumping bude
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prebiehat dovtedy, kym mzdové rozdiely medzi ¢lenskymi Stdtmi zostani vysoké. Vybor
zastava nazor, 7e konvergenciu urovne miezd moZno dosiahnut’ len cestou ekonomického
rozvoja a nielen pravnymi nastrojmi.

Vybor uznava, Ze je potrebné zachovat’ spravodlivé konkurenéné podmienky pre
vietkych poskytovatel'ov sluZieb, ale nepovazuje za spravne ich obmedzit’ len na jednostranné
vyrovnanie urovne miezd, ked' iné rozdiely zostant nedotknuté. Vychadza z nazoru, Ze
profitovanie podnikov zo mzdovych rozdielov medzi Elenskymi S§tatmi a vysielanie
pracovnikov ako spOsob vyuZzivania tychto rozdielov nebolo nikdy oznatované za
diskriminujuce, naopak, bolo vidy povaZované za konanie typické pre trhovi ekonomiku.
V tejto suvislosti by vybor uvital celoeuropsku diskusiu o definovani pojmov socidlny
dumping a diskriminacia v odmefovani, aby sa prediSlo pravnej neistote pri ich pouZivani.

C. uklada
predsedovi vyboru

informovat’ o prijatom odévodnenom stanovisku predsedu Narodnej rady Slovenskej
republiky, Eurdpsky parlament, Eurdpsku komisiu a Radu Eurépskej tnie.

i ——
i

Edita Pfundtner ~/ Lubo¥ Blaha
Jozef Viskupié predseda vyboru
/ overovatel
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Courtesy transiation
The European Affairs Committee
of the National Council of the Slovak Republic

6th Meeting
(CRD-894-1/2016-VEZ

9.
Resolution
of the European Affairs Committee of the National Council of the Slovak Republic
on 10 May 2016
regarding the proposal for a directive of the European Parliament and the Council amending
the Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996

conecerning the posting of workers in the framework of the provision of services
{COM{2016)128

The European Affairs Committee of the National Council of the Slovak Republic
with regard to the Treaty on European Union, in particular the Article 5,

with regard to the Treaty on Functioning of the European Union, in particular the Article 78
2 e),

acting in accordance with the Protocol on the Application of the Principles of Subsidiarity and
Proportionality,

positively perceiving the long-term efforts by the Commission to strengthen the social
dimension of the European Union and appreciating the steps taken in this direction,

supporting the preservation of values of the European social model and the development of a
single labour market as tools for strengthening the unity of the European Union,

being aware of the problems related to the posting of workers, the severity and the need to
address the problems;
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Takes note

of the proposal for a directive of the European Parliament and the Council amending
the Directive 96/71/EC of the European Parliament and of the Council of 16
December 1996 concerning the posting of workers in the provision of services, and
amending the regulation of the European Parliament and of the Council (EU};

Approves

pursuant to § 58a (3) ¢) of Act no. 350/1996 Coll. on Rules of Procedure of the
National Council of the Slovak Republic as amended the reasoned opinion in the
following terms:

Submitting of the proposal of the directive is premature as the deadline for transposing
the Directive 2014/67/EU of 1996 on implementation of the posting of workers has
not expired yet, nor could the assessment of its operation have been carried out.

Justification for applying the legal basis chosen (Art. 53 (1) and Art. 62 of Treaty on
Functioning of the EU) is vague and the legal basis is not completely equivalent to the
content of the proposal. The legal basis of the proposal is identical to the one
amending the Directive 96/71/EC. Meanwhile, there has been a shift in the objectives
of the directive. The 1996 Directive is primarily concemed with removing obstacles to
the free movement of persons and services between Member States, while the
submitted proposal is aimed at social protection and the fight against social exclusion.

Article 352 (1) of the Treaty on Functioning of the European Union states: “Shail i be
proven, within the framework of policies defined in the Treaties, that in order to attain
one of the objectives set out in the Treaties, an activity of the Union is inevitable while
the Treaties are not providing the powers necessary, the Council, acting unanimously
on a proposal from the Commission and after obtaining the consent of the European
Pariiament, shall adopt the appropriate measures”. This article in fact enables the
Union to act beyond its defined competences. The actions are however limited in
paragraph 3 stating: "Measures based on this Article shall not entail harmonization of
Member States' laws or regulations in cases where the Treaties exclude such
harmonization.” The Article 153 paragraph 1 of the Treaty on Functioning of the
European Union names the arcas of social policy in where the Union supperts and
complements the activities of Member States, and simultancously, as stated in
paragraph 5, it explicitly indicates which areas are not covered: "The provisions of this
Avrticle shall not apply to pay, the right of association, the right fo strike or the right fo
impose lockouts." The Article 153 paragraph 5 of the Treaty on Functioning of the
European Union thus excludes determining the remuneration from the circuit of affairs
that could be solemnly modified for the whole EU, i.e. the EU has not set-out the
necessary powers for the procedure and cammot act within this matter. Setting the
compensation of workers is within the exclusive power of Member States.

The Commission infringed the Article 5 of the Protocol on the Application of the
Principles of Subsidiarity and Proportionality because the Commission had not
justified the compliance of the proposal with the principle of subsidiarity; neither had
it demonstrated the necessity of the proposed changes. The Commission had not

8797/16

RP/mk
DG B 3A

EN/SK



submitted reasons substantiated by the qualitative and quantitative indicators leading
to a conclusion that an objective of the Union could be achieved better at the Union
level.

The Commission violated its obligation under Art. 2 of the Protocol on the Application
of the Principles of Subsidiarity and Proportionality, according to which it is obliged,
prior to proposing a legislative act, to carry out extensive consultations taking into
account the regional and local dimension of the intended measures.

The Committee would welcome a more-balanced approach, while crafting the
proposal, taking into account the different level of development of individual Member
States and the specificities of the new Member States. Concurrently it deems
necessary to view postings of workers from a broader perspective while considering
globalization, technological change, and aging of the population.

Pursuant to the Article 152 of the Treaty on Functioning of the European Union “The
Union recognizes and promotes the role of the social partners at its level, taking info
account the diversity of national systems. It shall facilitate diclogue between the social
partners, respecting their autonomy.” The proposal does not sufficiently respect the
autonomy of social partners and their relations within the collective negotiation, and it
ignores the diversity of collective labour relations in the EU. Conditions of
employment of posted workers shall be adjusted only according to the generally
binding collective agreements, except for the collective agreements of a lesser degree -
sectorial or company collective agreements are excluded from the proposal, while
some sectors do not at all have the generally binding collective agreements, therefore
they will be discriminated.

It is necessary to note that the posting of workers is only one way of indulging in the
wage disparities between Member States. Other ways include the import of goods
from countries with lower wages and production transfer into these countries. This so-
called “social dumping” will be happeming until the wage differences between
Member States remain high. The Committee believes that the convergence of wage
levels can be achieved only through economic development and not just with legal
instruments.

The Committee recognizes the need to maintain fair competitive conditions for all
service providers, but does not consider it fair to limit them to one-sided alignment of
wage levels while other differences remain unaffected. It bases its view on the opinion
that the enterprises profiting from the wage disparities between Member States and the
posting of workers as a way of using these disparities has never been known as
discriminating, on the contrary, considered as behaviour typical for the market
economy. In this regard, the Committee would welcome a Europe-wide discussion on
defining the social dumping and compensation discrimination in order to avoid legal
uncertainty of their use.
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C.  Authorises
The Chairman of the Committee
to inform the Speaker of the National Council of the Slovak Republic, European

Parliament, European Commission and the Council of the Ewropean Union about the
approved reasoned opimion.

Edita Pfundtner Lubos Blaha
Jozef Viskupié¢ Chairman
Verifier
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