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3. Analysis of feasibility and impacts of changes to the scope of the Regulation
3.1. [bookmark: _Toc34068762][bookmark: _Toc49754586][bookmark: _Toc29481394][bookmark: _Toc29481686][bookmark: _Toc30002626][bookmark: _Toc30004913][bookmark: _Toc30073088][bookmark: _Toc30433216][bookmark: _Toc34067675]Electronically supplied services giving access to copyright-protected content 
3.1.1. [bookmark: _Toc29481395][bookmark: _Toc29481687][bookmark: _Toc30002627][bookmark: _Toc30004914][bookmark: _Toc30073089][bookmark: _Ref30089970][bookmark: _Toc30433217][bookmark: _Toc34067676][bookmark: _Toc34068763][bookmark: _Toc49754587]Introduction and common methodological elements
The Regulation applies to electronically supplied services included in its general scope. The concept of electronically supplied services is defined in Article 2(1) of the Regulation[footnoteRef:2] and derives from the definition laid down in Implementing Regulation (EU) No 282/2011[footnoteRef:3].  [2:  "Services which are delivered over the internet or an electronic network and the nature of which renders their supply essentially automated and involving minimal human intervention, and impossible to ensure in the absence of information technology". ]  [3:  Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying down implementing measures for Directive 2006/112/EC on the common system of value added tax. As clarified by Recital 14 of the Regulation, therefore, due account should be taken of the further specifications included in the Implementing Regulation, as well as in VAT Directive 2006/112/EC] 

However, some non-audiovisual electronically supplied services are excluded from the main non-discrimination obligation laid down in Article 4 of the Regulation (i.e. the prohibition of different conditions on the basis of nationality, place of residence and place of establishment). The services concerned by this exclusion are those whose main feature is the access to and use of copyright protected works (including access to and/or downloading of e-books, software, including updates as well as streaming and downloading of music and of online video games). Moreover, electronically supplied audiovisual services are not included in the general scope of the Regulation, as they are excluded from the scope of the Services Directive in the first place[footnoteRef:4]. [4:  Non-electronically supplied audiovisual services, i.e. services not provided through the open-internet, such as traditional broadcasting through cable, digital terrestrial, IPTV or satellite means are also excluded from the analysis, as their cross-border provision would require the extension of the existing infrastructure in another Member State and/or the establishment of a distribution system for the provision of set-top-box, which under the intervention logic of the Regulation would already represent possible admissible justifications for lack of provision cross-borders.  ] 

Article 9(2) of the Regulation requires for the first evaluation of the Regulation to contain an assessment the scope of the Regulation. This assessment shall determine if the Regulation should also apply to electronically supplied services the main feature of which is the provision of access to and use of copyright protected works or other protected subject matter, including the selling of copyright protected works or protected subject matter in an intangible form, provided that the trader has the requisite rights for the relevant territories.
 
Electronically supplied content services that are currently either excluded partially (i.e. non-audiovisual) or fully (audiovisual) require clearing intellectual property rights for their provision. In addition, audiovisual media services are also subject to a specific regulatory framework in EU legislation[footnoteRef:5]. Taking all this into account, and in light of the different economic features of the services involved, this Staff Working Document provides a separate assessment for different kinds of electronically supplied content services in the sections that follow. [5:  The basic framework concerning the provision of audiovisual media services is included in the AVMSD, whose recent revision shall be transposed by 19/09/2020. In addition to that, specific rules concerning in particular the copyright-relevant aspects of certain audiovisual media services provided on-line are included in the On-line Broadcasting Directive, to be transposed by 7/06/21.] 

At the same time, the assessment is based on certain common elements contained in the Commission declaration attached to the Regulation. It therefore looks “at the increasing expectations of consumers, especially of those with no access to copyright-protected services”, at “the feasibility and potential costs and benefits arising from any changes to the scope of the Regulation”, “taking due account of the likely impacts any extension of the scope of the Regulation would have on consumers and business, and on the sectors concerned, across the European Union” as well as considering any extension “provided that the trader has the requisite rights for the relevant territories”. In the following sectoral analysis, these indications are reflected within a common analytical framework.
In particular, in the first place the assessment takes into account the current characteristics of the concerned sectors, and the possible changes prompted by any potential extension of the Regulation, including:   
· the demand (“expectations”) of consumers for specific content; 
· the current cross-border accessibility but also more generally availability[footnoteRef:6] of content within the Union, in order to verify if and to what extent consumers lack access to services offering copyright protected content; [6:  Availability is defined as content that is made available (not necessarily produced) in one country but is also available in other countries (by the same provider, or by other providers active in these countries); in this case, the content is available to consumers in different countries, although through different providers and/or conditions. Accessibility is defined as a user in one country having access to content offered in another country; in this case the user (virtually) crosses the border from his country of residence to the country where the content is offered. See JRC (2017) p. 5.] 

· the possible impact of any extension on consumers, businesses and the sector as a whole, hence including effects on price and variety available to consumers, but also on revenue and administrative costs of providers/distributors, as well as on investment and licensing practices upstream in the value chain of content creation.
For their assessment, the Commission’s services relied on different sources of evidence. A 2019 Flash Eurobarometer provided a general overview of current demand for cross-border access to different content across all Member States, as well as perceived geo-blocking experience and broader interest to access content cross-border. The Study on the impacts of the extension of the scope of the Regulation to audiovisual and non-audiovisual services giving access to copyright protected content prepared by VVA/WIK/IPSOS/BRUEGEL (“VVA et al. (2020) Study” thereinafter) provided the following elements: 
· a more in-depth analysis of demand (including through primary data from a consumer survey carried out in a sample of Member States, also looking at willingness to pay and switching drivers for cross-border content); 
· an overview of main access obstacles (through mystery shopping on a sample of providers across the sampled Member States); 
· an analysis of availability and prices of services across different Member States; an analysis of input from different stakeholders on possible effects of an extension of the Regulation; 
· a basic quantitative model of static effects and some qualitative considerations on changes brought about by modification of the scope. 
This study sought to complement earlier macro-assessments of the sectors at stake[footnoteRef:7], with a more refined and articulated analysis of possible effects to the extent possible, on the basis of new primary and real market data sources. Overall, however, due to the complexity of the sectors and the multiplicity of effects and variables along the value chain, the model of the VVA et al (2020) Study is subject to some limitations and assumptions and could not therefore assess all possible implications of a potential extension. In particular, the quantitative analysis in the study could not realistically take into account the whole range of possible providers and/or business models available in all Member States, but rather focused on a limited range of providers (often with a pan-EU or multi-territorial reach) and a sample of countries representing different geographical areas in Europe, with potentially different demands for digital services[footnoteRef:8]. It also took into existing literature in the field and related research carried out by the European Commission’s Joint Research Centre[footnoteRef:9], as well as inputs and studies carried out by different stakeholders.  [7:  For an overview of literature and studies taken into account, as well as the different approaches, see VVA et al. (2020), sec. 2.4.]  [8:  As set out in Sec. 2.3 of the Study and in its methodology. ]  [9:  Broocks, A., N. Duch-Brown, E. Gomez-Herrera, and B. Martens (2020), Geo-blocking:  A literature review and new evidence in online audiovisual services, JRC Digital Economy Working paper 2020-1. ] 

In addition, in order to identify the possible effects of the extension, the impact analysis had to rely on certain assumptions stemming from the overall intervention logic of the Regulation, including the review clause. 
Firstly, Article 1(5) of the Regulation stipulates that “it shall not affect the rules applicable in the field of copyright and neighbouring rights, notably the rules provided for in Directive 2001/29/EC of the European Parliament and of the Council”. Article 4 mandates that no different general conditions of access, including net prices, for reasons related to customers’ nationality, place of residence or place of establishment can be applied, all other conditions being equal. This thus excludes the possibility to price-differentiate a given service and/or piece of content solely because of the customers’ nationality, place of residence or place of establishment, all other conditions of access to the service being the same for domestic and foreign (EU) consumers. In addition, the hypothesis identified in Article 4 of the Regulation concerns cases where cross-border delivery of goods or extension of the trader premises/network is not required. As a result, those non-electronically supplied content services whose cross-border provision would require to expand the network of the provider (such as by acquiring new frequencies, by signing transmission agreements for cable or IPTV services and/or distribution of set-top-boxes) are excluded. Finally, and in line with Article 9(2) of the Regulation, the analysis assumes that the provider, in order to be subject to the prohibition to discriminate (hence to refuse the service to) foreign customers, should hold “the requisite rights in the relevant territories”.
In this latter regard, it should be noted that EU law does not define, except in very specific situations[footnoteRef:10], the criteria for determining the “relevant territories” for which the service providers need to obtain the requisite rights in order to make content available to customers. Further, CJEU case law has not yet provided an unequivocal criterion for the localisation of the copyright-relevant acts. Incidentally, in different judgements touching on this aspect, the Court has adopted different criteria, ranging from where the material act of broadcasting reception took place[footnoteRef:11] to the place where the public is targeted[footnoteRef:12] (regardless of the mere accessibility from other Member States). This leaves a margin of ambiguity as to the identification of the relevant territory where the copyright-relevant acts may take place[footnoteRef:13], in particular as regards cross-border passive sales (i.e. services provided in response to unsolicited requests from customers located in other Member States).  [10:  I.e. in the context of the Portability Regulation, where the copyright-relevant acts are presumed to take place in the country of residence of the consumers, regardless of the actual consumption of the service, in the SatCab Directive (with regard to the non-electronically supplied services) and, in the Online television and radio programmes Directive, where the copyright-relevant acts are presumed to take place in the country of establishment of the broadcasting organisations for the specific services and programmes identified therein.]  [11:  CJEU 14 July 2005, Case C-192/04, Lagardere.]  [12:  CJEU 21 June 2012, case C-5/11, Donner,  CJEU 18 October 2012, case C-173/11 Sportradar.]  [13:  De Wolf (2014) p. 63 and CRA (2014) p. 4.] 

From the point of view of competition law, absolute territorial exclusivity, which partitions national markets and eliminates competition between distributors, constitutes a violation of Article 101(1) TFEU.[footnoteRef:14] In the pay-tv case[footnoteRef:15], the European Commission has taken issue with licensing terms that ruled out passive sales by prohibiting broadcasters from providing content via satellite or online streaming outside the specific Member State for which they obtained the licence[footnoteRef:16]. In the follow-up case law ( ‘Canal+ Ruling’[footnoteRef:17]), the General Court also confirmed that contractual clauses preventing a broadcaster from responding to unsolicited requests from consumers outside the licensed territory, as well as clauses requiring a film studio to prohibit broadcasters outside the territories for which a broadcaster has exclusive rights from responding to unsolicited requests from consumers residing in those territories, constituted restrictions of competition by object. Importantly, the court specifically outlawed contractual provisions that provide for an absolute territorial exclusivity. That judgment has been appealed by Canal+ before the European Court of Justice. [14:  CJEU 4 October 2011, joined cases C-403/08 and C-429/08, Football Association Premier League (FAPL) Ltd , paras 137, 139-146. ]  [15:  Case AT.40023 – Cross-border access to pay-TV.]  [16:  In a different context, the European Commission is currently investigating bilateral geo-blocking practices between a PC gaming platform and 5 PC videogame publishers (Cases AT.40413, AT.40414, AT.40420, AT.40422 and AT.40424). These practices, if confirmed, would infringe Article 101 TFEU. ]  [17:  GC 12 December 2018, Case T-873/16, Canal+.] 

In view of the above, besides specific cases already regulated by EU copyright law[footnoteRef:18], it is assumed that such legal uncertainty cannot be addressed within the intervention logic of the Regulation, as this may trigger much wider consequences in terms of copyright policy requiring an assessment ad hoc.  [18:  Where EU rules clearly identify the localisation criteria, such as Article 3 of Directive (EU) 2019/789, establishing the country of origin principle for ancillary online services of broadcasting organisations including radio programmes and television programmes which are news and current affairs programmes or fully financed own productions of the broadcasting organisation, applicable as from 7 June 2021, or the Member State of residence of the subscriber in case of temporary access from another Member States pursuant to Regulation (EU) 2017/1128.] 

The sectoral analysis below therefore took into account two scenarios. Scenario 1 is based on existing industry licensing practices, which generally assume that service providers need to have the rights for the different countries where the content is made available, including those where “passive sales” are solicited (i.e. in the country where the service is actively provided, as well as in countries where unsolicited customers seeking access are located). Under this scenario, only the service providers having the rights in these different territories would be subject to the prohibition to discriminate laid down in the Regulation[footnoteRef:19]. Taking into account the current legal uncertainty, an alternative scenario has also been developed under a different assumption, based on the targeted audience of the service/activity (scenario 2)[footnoteRef:20]. Under this scenario, service providers would not be required to hold the rights in the territories where the customers seeking access through passive sales are located. This alternative reading may, in certain circumstances, result in very different effects as a result of a potential extension of the Regulation. In this scenario, these effects may require an assessment within a wider copyright/media policy. [19:  Conversely, where the trader does not hold the requisite rights in the Member State where the customer is located, it cannot be obliged to provide the service.]  [20:  See CRA (2014) p. 4 and the targeting a given territory approach defined therein. In this scenario country-by-country clearance of rights is required for the territories “targeted” by licensees. However, no clearance of rights is required in this scenario for non-targeted territories where the content might still be accessed. A licensee might for instance be considered as targeting a given territory when localising content to that territory or when advertising its availability there. In this scenario, enforcement for unlicensed making-available acts is only possible in those Member States that are actively targeted by the service provider, as the act of making available only takes place in targeted countries. ] 

Depending on the business model of the service provider, the meaning of the trader “holding of requisite rights in the relevant territories”, when considered under scenario 1, can also have different implications. This concerns in particular the case of subscription-based business models (where the consumer acquires access to a catalogue within a given timeframe - increasingly relevant in particular in music and AV sectors) as opposed to transaction-based business models (where the customer acquires access to an individual content item). In both cases, indeed, the provider can hold the requisite rights for a number of items in its catalogue with different territorial scope. However in transaction-based business models, the compliance with copyright requirements only concerns the specific item at stake in the individual transaction, while in a subscription-based model, it involves a potentially very large number of items included in the overall catalogue to which the subscription normally gives unrestrained access.
The analysis should also take into account the extent to which the approach under scenario 1 may actually incentivise further fragmentation of the rights held for different territories across different traders/distributors and/or within groups. This way providers could indeed reduce as much as possible the extent of the obligation to provide cross-border access stemming from the Regulation, given that they would not hold the requisite rights in other countries. 
These practical issues also underpin some of the considerations included in the VVA et al. (2020) Study supporting the assessment of the Commission services in the sectoral analysis. Since these issues also depend on the actual allocation of licenses among rightholders and distributors/traders and possible future adaptation strategies in view of the applicable regulatory choices, the full extent of their impact cannot be predicted in the models alone. 
3.1.2. [bookmark: _Toc29481396][bookmark: _Toc29481688][bookmark: _Toc30002628][bookmark: _Toc30004915][bookmark: _Toc30073090][bookmark: _Toc30433218][bookmark: _Toc34067677][bookmark: _Toc34068764][bookmark: _Toc49754588]Impact analysis for on-line music (streaming and on-demand)
3.1.2.1. [bookmark: _Toc29481397][bookmark: _Toc29481689][bookmark: _Toc30002629][bookmark: _Toc30004916][bookmark: _Toc30073091][bookmark: _Toc30433219][bookmark: _Toc34067678][bookmark: _Toc34068765]General description of sector
The VVA et al. (2020) Study highlights some clear trends of the music industry in Europe resulting from different sources, with an overall moderate growth of revenues in the past years pushed by the constant and steady growth of streaming services, replacing the decline of physical sales and reaching 58.9% of total sales in the European recorded music market [footnoteRef:21].  [21:  VVA et al (2020).] 

On the basis of Statista 2019 data, overall digital music revenues reached 2.79 billion € and are predominantly based on music streaming (mostly based on paid or freemium[footnoteRef:22] subscriptions) as opposed to music downloads (mostly based on a transaction-based business model). [22:  Where two or more different service versions are available: the most basic version is free, whilst the more advanced version is offered on a subscription basis] 

Figure 1 - Digital music revenues in the EU27_2020: market shares of the different business models
[image: ]
Source: VVA et al (2020) based on Statista data
[bookmark: _Ref31636904]Distribution of music involves different players and contractual arrangements. Typically speaking, the artists (i.e. authors and performers of music content, who may be represented by their agents) assign their copyrights to music publishers or publishing companies, based on a publishing contract. These publishers are entitled by the artists to license their content and to promote their content with distributors and broadcasters. The publishers then license the rights to distributors, such as (digital) service providers and (online) streaming platforms, based on license agreements, usually on a non-exclusive but territorial basis permitting distribution throughout the EU (often even permitting worldwide distribution). Publishers are often also in charge of assisting the artists in monitoring where their content is being used, collecting royalties and distributing these to the artists.[footnoteRef:23]  [23:  Europe Economics, IViR (2015), Remuneration of authors and performers for the use of their works and the fixations of their performances.] 

Frequently publishers pay Collective Management Organisations (CMOs) or other aggregators/collection organisations to perform (parts of) these monitoring, collection and disbursement tasks. The publishers share with the CMOs the metadata of the content created by the artists they represent; CMOs are then tasked with matching these metadata with the data from distributors, in order to calculate the exact royalty fees that distributors have to pay based on the number of times each individual song has been played. The CMOs then collect these royalty fees and distribute the money to authors, publishers and record labels. In certain cases, artists (e.g. the ones who have not transferred their rights to publishers) might deal directly with CMOs, cutting out the music publishers or publishing companies, although this is usually the case for less popular artists who may appear not profitable enough to be signed by music publishers or publishing companies. It is important to note that the role of CMOs typically differs for Anglo-American and continental repertoires.[footnoteRef:24] [24:  For instance, online services are required to obtain authors’ rights from various stakeholders in the case of Anglo-American repertoire in order to legitimately use music content, because recently Right Management Organisations (RMOs) have appeared (formed by major publishers in order to manage and license the Anglo-American repertoire in the European market). However, not all rights, have been transferred to these newly formed RMOs, with the performing rights still remaining with the traditional CMOs. Furthermore, publishers forming these RMOs have only transferred mechanical rights to RMOs from the traditional CMOs in cases of multi-territorial usage (which is, however, often the case).
Source: Europe Economics, IViR (2015), Remuneration of authors and performers for the use of their works and the fixations of their performances.] 

Regarding the contractual arrangements, and specifically the licensing of rights, the recent Sector Inquiry by DG Competition[footnoteRef:25] shows that music is amongst the content categories for which rights are most often licensed to a large share of EU countries (38% of agreements scrutinised). This may be due to the scope of the commercial activities of certain digital content providers in these sectors. However, the feedback from the industry also pointed out that digital content providers (e.g. Spotify and Deezer), holding rights for a wide set of Member States, obtained these through national-specific licenses or licensing hubs rather than through a unique contract of pan-EU scope. This may suggest that the current geographical scope of licenses held by these distributors for music content in different Member States may be actually higher than the share of multi/pan-EU licensing agreements reported in the Sector Inquiry, as in their catalogue digital content providers bring together music licensed through national-specific licenses in different territories, often on the basis of contracts covering the entire repertoire of a given national right-holder (such as a CMO or aggregator).  [25:  European Commission (2017), Commission staff working document, Report on the E-commerce Sector Inquiry.] 

3.1.2.2. [bookmark: _Toc29481398][bookmark: _Toc29481690][bookmark: _Toc30002630][bookmark: _Toc30004917][bookmark: _Toc30073092][bookmark: _Toc30433220][bookmark: _Toc34067679][bookmark: _Toc34068766]Availability, Accessibility, Price differences
Several sources indicate that availability of music content in different Member States, i.e. the possibility to get access to a given catalogue item in a given Member State through one or several providers active in that Member State, is usually quite high for both transaction-based and subscription-based models.
Gomez-Herrera and Martens (2018)[footnoteRef:26] show that cross-border availability of music content on Apple iTunes was in the 73-82 per cent range in 2015. A similar study (Alaveras, Gomez and Martens, 2017)[footnoteRef:27] indicated that iTunes had reached close to 90% cross-catalogue overlap. These results pertain to transaction-based business models for music downloads.  [26:  Estrella Gomez Herrera and Bertin Martens (2018) Language, Copyright and Geographic Segmentation in the EU Digital, Single Market for Music and Film, Review of Economic Research on Copyright Issues, 2018, 15(1), 20-37. ]  [27:  Alaveras, Gomez-Herrera and Martens (2017) Geo-blocking of Non Audiovisual Digital Media Content in the EU Digital Single Market, JRC Digital Economy working paper nr 2017-02.] 

With regard to the most fast-growing and popular subscription-based models, the VVA et al. (2020) Study provides an overview of available subscription services in different Member States, showing that most of the major music streaming services are available in all Member States (Table 1) and that no Member State is served by less than three streaming service providers. A more in-depth analysis of selected markets also shows that large pan-EU providers are also those with a more important market position in most markets, with the role of purely national providers usually less relevant (see Table 2).

[bookmark: _Ref34126436][bookmark: _Ref29223799]Table 1 - Availability and prices of music streaming services across the EU
	Country
	Currency
	Service
	

	
	
	Tidal (Standard)
	Apple Music (Basic)
	Spotify (Premium)
	Deezer (Premium)
	YouTube (Premium)
	SoundCloud Go+
	Play Music (Premium)
	TuneIn
	Amazon Music (unlimited)
	Napster
	Avg. price for one streaming service in each country

	AT
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	s. u.**
	9.99
	8.69
	9.99
	9.95
	9.84

	BE
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	s. u.**
	9.85

	BG
	EUR
	8.99
	8.99
	4.99
	0.00
	8.99
	s. u.**
	8.99
	s. u.**
	4.99
	s. u.**
	7.66

	CY
	EUR
	5.17*
	s. u.**
	6.99
	6.99
	6.99
	s. u.**
	6.99
	8.69
	6.99
	s. u.**
	6.97

	CZ
	EUR
	5.81*
	5.81*
	5.99
	6.44*
	5.81*
	s. u.**
	5.81*
	s. u.**
	5.99
	s. u.**
	5.95

	DE
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	9.95
	9.86

	DK
	EUR
	12.87*
	12.87*
	12.87*
	12.87*
	12.87*
	s. u.**
	12.87*
	s. u.**
	s. u.**
	12.87*
	12.87

	EE
	EUR
	6.99
	6.99
	6.99
	6.99
	6.99
	s. u.**
	6.99
	8.69
	6.99
	s. u.**
	7.20

	EL
	EUR
	6.99
	6.99
	s. u.**
	s. u.**
	6.99
	s. u.**
	6.99
	8.69
	6.99
	s. u.**
	7.27

	ES
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	9.95
	9.86

	FI
	EUR
	9.99
	9.99
	9.99
	9.99
	9.21*
	s. u.**
	9.21*
	8.69
	9.99
	9.95
	9.67

	FR
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	9.95
	9.86

	HR
	EUR
	s. u.**
	s. u.**
	s. u.**
	6.99
	7.80
	s. u.**
	8.99
	s. u.**
	s. u.**
	s. u.**
	7.93

	HU
	EUR
	4.50*
	4.47*
	4.99
	4.50
	4.47*
	s. u.**
	4.47*
	s. u.**
	4.99
	s. u.**
	4.63

	IE
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	9.95
	9.86

	IT
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	9.95
	9.86

	LT
	EUR
	s. u.**
	6.99
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.99
	s. u.**
	6.99

	LU
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	s. u.**
	9.99
	8.69
	9.99
	9.95
	9.84

	LV
	EUR
	6.99
	6.99
	6.99
	6.99
	6.99
	s. u.**
	6.99
	8.69
	6.99
	s. u.**
	7.20

	MT
	EUR
	s. u.**
	6.99
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.99
	s. u.**
	6.99

	NL
	EUR
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	9.99
	8.69
	9.99
	9.95
	9.86

	PL
	EUR
	s. u.**
	4.60
	4.60
	4.60
	4.60
	s. u.**
	4.60
	0.00
	3.99
	s. u.**
	4.50

	PT
	EUR
	6.99
	6.99
	6.99
	6.99
	6.99
	s. u.**
	6.99
	8.69
	6.99
	6.95
	7.17

	RO
	EUR
	4.20
	4.20
	4.99
	4.99
	4.62*
	s. u.**
	4.62*
	s. u.**
	s. u.**
	s. u.**
	4.60

	SE
	EUR
	9.21*
	9.21*
	9.21*
	9.21*
	9.21*
	s. u.**
	9.21*
	s. u.**
	9.99
	9.21*
	9.30

	SI
	EUR
	5.99
	5.99
	5.99
	6.99
	5.99
	s. u.**
	5.99
	8.69
	s. u.**
	s. u.**
	6.52

	SK
	EUR
	5.99
	5.99
	5.99
	5.99
	5.99
	s. u.**
	5.49
	8.69
	5.99
	s. u.**
	6.27

	UK
	EUR
	11.59*
	11.59*
	11.59*
	11.59*
	11.59*
	11.59*
	11.59*
	9.09*
	11.59*
	11.60*
	11.34*

	Average price per service
	8.42
	8.29
	8.19
	8.42
	8.31
	10.19
	8.33
	8.71
	8.18
	10.01
	


Source: VVA et al (2020)
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Table 2 - Shares of digital music purchases in selected MS
	Italy

	Market Positions
	France
	Market Positions

	Spotify
	51%
	Deezer
	41%

	Amazon Music
	36%
	Spotify
	34%

	YouTube Music
	28%
	YouTube Music
	25%

	iTunes
	24%
	Amazon Music
	22%

	Google Play Store
	22%
	Apple Music
	19%

	Apple Music
	17%
	iTunes
	18%

	Deezer
	8%
	Google Play Store
	14%

	SoundCloud
	7%
	Napster
	7%

	Tidal
	6%
	SoundCloud
	7%

	Other
	5%
	Fnac Jukebox
	5%

	Napster
	4%
	Other
	5%

	Grooveshark
	3%
	Qobuz
	2%

	Rdio
	2%
	Tidal
	1%

	Germany

	Market Positions
	Poland
	Market Positions

	Amazon Music
	52%
	Spotify
	54%

	Spotify
	37%
	Empik
	25%

	iTunes
	14%
	Google Play Store
	21%

	Apple Music
	13%
	Tidal
	21%

	YouTube Music
	13%
	iTunes
	18%

	Google Play Store
	11%
	Apple Music
	15%

	Deezer
	9%
	Deezer
	13%

	Napster
	5%
	Amazon Music
	10%

	SoundCloud
	5%
	Other
	4%

	Other
	3%
	
	

	Juke
	2%
	
	

	Qobuz
	2%
	
	

	Tidal
	2%
	
	


Source: Statista, based on a sample of n=2832 Digital music purchasers for France, n=3547 Digital music purchasers for Italy, n=4011 Digital music purchasers for Germany and n=1883 Digital music purchasers for Poland

As regards catalogue availability of streaming services, Alaveras, Gomez and Martens (2017) found very high overlap ratio for their sample concerning Spotify (approx. 96% overlap of catalogues across different national versions), confirming similar findings reported by the industry[footnoteRef:28]. The VVA et al (2020) Study also reports the range of catalogue size advertised by a large range of large, and smaller streaming service providers, many featuring catalogues well above several millions of songs available in different Member States, although no detailed data is available for the overlap of catalogue in different Member States where the providers are active. [28:  NERA (2019) The possible extension of the EU Geo-Blocking Regulation: Likely impact on the creation, promotion and digital distribution of music in the EU - Report prepared for IFPI, reports Spotify’s claim of 99% overlap of catalogues available in each national version.] 

Table 3 - Overview size of music catalogue for music streaming services
	Service (alphabetically)
	Advertised size of the catalogue (no. of songs in million)

	8tracks
	6.5 

	Anghami
	30 

	Apple Music
	> 45 

	Deezer
	> 53 

	Earbits
	0.1

	Hoopla
	5 

	iHeartRadio
	30 

	Jango
	30 

	Joox
	Not available 

	Line Music
	1.5 

	LiveXLive Powered by Slacker
	13 

	MOOV
	1.5 

	Music Choice
	55 

	Music Unlimited (Amazon)
	> 50 

	MyTuner Radio
	30 

	Napster
	> 40 

	NetEase cloud music
	36 

	Pandora
	30-40 

	Patari.pk
	0,02

	Play Music (Google)
	> 40 

	Qobuz
	40 

	radical.fm
	25 

	Saavn
	30 

	SiriusXM Essential / SiriusXM Premier
	33

	SoundCloud Go
	> 135 

	Spotify
	> 35 

	Stingray Music
	Not available 

	Tidal
	> 60

	TuneIn
	Not available 

	  YouTube Music
	30[footnoteRef:29]/Not available  [29:  As part of the premium subscription. The number of songs available through the advertising-based YouTube platform are likely more than on any platform, but there is no specific data available. ] 



Source: VVA et al (2020)

With regard to cross-border accessibility, i.e. the possibility to access services from another Member State, the mystery shopping exercise carried out in the context of the VVA et al (2020) Study reports that the main issue concerning cross-border access for these services appears to be the automatic change of applicable conditions, rather than fully fledged blockage of access. This could also explain the more limited consumers’ perception of geo-blocking practices, with music resulting in the sector with the lowest proportion of geo-blocking experienced by consumers (38% of those trying to access content cross-border, i.e. 9% of overall consumers)[footnoteRef:30]. [30:  Flash EB 477b shows slightly different results as regards the frequency of geo-blocking practices, with music featuring third behind general AV content and sport content where geo-blocking is reported commonly by consumers seeking access cross-border. However the figures also in this case are very close to games and e-books, with significant differences compared to AV content (in particular with regard to consumers reporting being blocked “often”). ] 

The importance of geo-blocking practices focusing on price differences, rather than on access as such, is indeed in line with findings from different sources as regards the price strategies of music providers (in particular subscription models). The analysis of prices reported in Table 1 carried out in the VVA et al (2020) Study highlights how music providers follow a mostly territory-driven price differentiation strategy, with quite a common pattern showing consistent price differences between Western and Eastern European countries (see Figure 2 - Monthly prices of music streaming services across Member States (EUR)). This is in line with similar analysis carried out by JRC (Alaveras et al, 2017) and the findings of the industry-financed report from NERA (2019). 
[bookmark: _Ref29285797]



Figure 2 – Monthly prices of music streaming services across Member States (EUR)
[image: ]
Source: VVA et al (2020)
3.1.2.3. [bookmark: _Toc29481399][bookmark: _Toc29481691][bookmark: _Toc30002631][bookmark: _Toc30004918][bookmark: _Toc30073093][bookmark: _Toc30433221][bookmark: _Toc34067680][bookmark: _Toc34068767]Demand of consumers
While domestic consumption remains predominant, music is among the most demanded cross-border among the content services analysed. In the Eurobarometer survey carried out in 2019, music is the second digital content service for which cross-border access has been sought (8% of internet users), with the largest increase compared to 2015 (+5pp). Similarly, the consumer survey carried out in the context of the VVA et al. (2020) Study[footnoteRef:31] shows that access to services not meant for users in their country is sought by 23% of consumers accessing content on-line in the countries surveyed - the highest proportion amongst all on-line content surveyed[footnoteRef:32]. Finally, potential interest to access music cross-border is also amongst the highest (29% of internet users that did not directly try access). [31:  Unlike the EB477b pan-EU survey, the VVA et al (2020) Study is a smaller scale survey limited to 8 Member States, focusing also on other variables, such as willingness to pay.]  [32:  The survey looked at all kind of services accessed by the consumer, i.e. both subscription and transaction-based services. ] 

An analysis of switching behaviour and willingness to pay shows that language, while still important for 84% of users, is the least important factor for cross-border access, compared to price (92%) and content availability (95%). This is overall the lowest importance amongst the content services analysed. This finding is also consistent with results on price sensitivity vis-à-vis foreign services for these services resulting from the consumers’ survey. After live sport events and video games, music is the digital service with the highest proportion of consumers willing to switch to a service not meant for their country, even for a small price reduction and where the service provides no or limited national content/catalogue (more than 40%) (Figure 3 - Consumers’ willingness to switch providers or service if it is not meant for users in their country of residence and offers no or limited local (national) content/catalogue)[footnoteRef:33]. [33:  Similarly, music ranks third in the event of foreign services offering similar content/catalogue; in this case the main difference is that the range of consumers not willing to switch at any price would actually decrease by approx. 5pp.  ] 

[bookmark: _Ref29289484]Figure 3 - Consumers’ willingness to switch providers or service if it is not meant for users in their country of residence and offers no or limited local (national) content/catalogue

Source: VVA et al (2020)
3.1.2.4. [bookmark: _Toc29481400][bookmark: _Toc29481692][bookmark: _Toc30002632][bookmark: _Toc30004919][bookmark: _Toc30073094][bookmark: _Toc30433222][bookmark: _Toc34067681][bookmark: _Toc34068768]Possible effects
The VVA et al (2020) study suggests some possible quantitative impacts stemming from an extension of the Regulation to a sample of music services, with a focus on the dominant subscription-based business model and subject to the general limitations of the model highlighted therein[footnoteRef:34].  [34:  The focus was not on catalogue overlaps since this information is usually impossible to come by and earlier research focusing on effective catalogue overlaps by JRC (2017, 2018) revealed that, in opposite to the audio visual sector, there is not much catalogue difference between countries inside the same service with respect to the overall size, which is usually in the millions. Moreover, the model is based on data limited to a sample of 8 countries (BE, BG, EE, FR, DE, IE, IT, PL) representing different socio-economic variables representative of the broader European markets.] 

In view of the general broad coverage of countries by different providers and overlap of catalogues, in particular for the most popular titles, the VVA et al (2020) Study finds that most cross-border switching following an extension of the Regulation would be driven by price rather than variety differences. Indeed, the consumer survey confirms that price differences, possibly resulting from a potential extension of the Geo-blocking Regulation, could significantly influence consumer behaviour in this sector. Although language accessibility has an impact, it is not as strong as in other sectors (e.g. audiovisual content excl. sport). In turn, local content availability appears to have a rather limited impact on consumers’ switching behaviour. In case the Regulation were to be extended to this sector, consumers’ reactions would be highly dependent on the potential changes in available price offers, as well as, to a lesser extent, changes in the language interface. 
On the basis of the static model and the data gathered by the contractor, it is considered that migration towards existing cheaper versions of the same service could have a substantial impact on revenues for an average subscription across different services, amounting to a 27% average reduction (Figure 4 - Price impact on revenues - selected services across MS. 
[bookmark: _Ref29292782]Figure 4 - Price impact on revenues - selected services across MS
[image: ]
Source: VVA et al (2020)
While such a reduction of average revenues per transaction could extend the customer base by approx. 3% (Figure 5 - Price-impact on user base - selected services across MS), the overall effect on revenues for providers in case of mass migration towards a cheaper version of the platform would in any case be significantly negative, with a potential 25% reduction of revenues for the selected sample of providers in the concerned Member States (Figure 6 - Overall impact on revenues - selected services across MS). While this revenue reduction could indeed benefit (some) consumers accessing cheaper services, the magnitude of the potential impact needs to take into account the likelihood of mitigation strategies adopted by providers. Indeed, the abovementioned results[footnoteRef:35] do not take into account this possible (and likely) price response, which could change significantly the overall effects.  [35:  As well as the overall welfare static effects modelled in the VVA et al (2020) Study, which are indicated as possibly positive, but do not take into account the likelihood of price harmonisation.] 
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Figure 5 - Price-impact on user base - selected services across MS
[image: ]
Source: VVA et al (2020)
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Figure 6 - Overall impact on revenues - selected services across MS
[image: ]
Source: VVA et al (2020)
Given the potential significant static impact on revenues and imbalance of different markets’ weight, from a dynamic point of view, the VVA et al. (2020) Study considers it very likely and rational that the adoption of mitigation strategies by providers would consist in a price increase in the low-price Member States of up to 70% of the cheapest price (hence a margin for price differentiation could still remain in view of some inherent switching costs for part of consumers for which, for instance, language preferences are still important). 
These latest findings are consistent with the indications from other studies, pointing out possible positive overall welfare effects of the current price differentiation in the music industry. 
NERA (2019) suggests that on the basis of the imbalance of revenues and demand in “old” and “new” markets (mostly Western and Eastern markets), a uniform price would emerge in case of extension and it would likely be much closer to the (already largely uniform) price for the old markets. 
Aguiar and Waldfogel (2014)[footnoteRef:36] are the first to report on consumer as well as producer welfare effects. They estimate welfare gains due to increase in variety of accessible individual titles for both groups from lifting geo-blocking restrictions in a transaction-based business model for music downloads at approx. 1,8% for consumers and 1,1% for producers. These welfare gains however relate only to an increase in the variety of music that becomes available after lifting geo-blocking (using iTunes music catalogue data). This study does not estimate the welfare effects due to price effects stemming from price arbitrage and possible industry reaction to that phenomenon (including versioning and differentiation of services available in different countries, which however could reduce the actual availability of content across different versions of the services).  [36:  Aguiar and Waldfogel, 2014. "Digitization, Copyright, and the Welfare Effects of Music Trade," JRC Digital Economy Working Papers 2014-05, Joint Research Centre. ] 

Price effects of switching between music streaming services in different countries are analysed in a more recent paper (Waldfogel, 2018)[footnoteRef:37]. This paper uses an empirical model of consumer demand for music streaming as a function of income and subscription prices – using available data on Spotify monthly prices and streaming volumes by country to create measures of the numbers of users[footnoteRef:38]. The author finds that country-specific pricing within Europe raises Spotify revenue in Europe by 1.1 percent and increases total consumer surplus in Europe by 0.3 percent, compared to uniform pricing. This consumer welfare gain comes from consumers in lower-income European countries who enjoy lower prices while consumers in higher-income countries pay more and consequently buy fewer subscriptions. If lifting geo-blocking restrictions were to lead to harmonisation of subscription prices across countries, lower-income consumers would face welfare losses.  [37:  Waldfogel (2019) The Welfare Effects of Spotify’s Cross-Country Price Discrimination, mimeo, university of Minnesota, forthcoming in the Review of Industrial Organisation (2020).  ]  [38:  The model looks at paying subscribers only, not free subscriptions supported by advertising revenue.  Moreover, it does not consider the possibility of product differentiation, for example by means of language and local play lists, to maintain some degree of price differentiation when geo-blocking restrictions are lifted.] 

These negative welfare effects reflect also structural gaps underlying the development of music markets across Europe, as the study A European Music Export Strategy (2019)[footnoteRef:39] suggests. The study defines the background, the scope, and proposes a set of measures for a European music export strategy. Following the analysis of the main characteristics of the music sector in the European Union, this report takes stock of the main obstacles, challenges and opportunities faced by European music when crossing borders. It highlights the importance of various structural factors (talent, knowledge, networks and investment capacity of particular artists and professionals and music companies, support structures, availability of training and capacity building and the existence of an export strategy to coordinate the activity between the sector organisations and the government) for the sector players within the EU to foster the circulation of music across national borders, especially in those Member States where the local sector ecosystem is smaller or less developed. This may also account for the finding that an increased availability of different music repertoires across national borders through digital services doesn’t necessarily increase the consumption of such music[footnoteRef:40], and may warrant further tools and actions to support the development of promotion strategies. In this regard, as an implementing step to develop and promote European music export based on the conclusions of the report, the Commission has published an open call for tenders to generate knowledge and spread understanding about as well as explore new approaches for the export of European music by piloting some actions of the strategy. The results will inform possible future actions to implement the sectorial support for music and international dimension of the future Creative Europe Programme 2021-2027[footnoteRef:41]. Moreover, to implement the 2020 Preparatory action “Music Moves Europe: Boosting European music diversity and talent” (with a budget of €2.5 million), the Commission has published a call for proposals addressing the need to support the green, digital, just and resilient recovery and post-Covid-19-crisis development of the European music ecosystem to help it become more sustainable[footnoteRef:42].  [39:  https://op.europa.eu/en/publication-detail/-/publication/4be2f11d-216c-11ea-95ab-01aa75ed71a1/language-en/format-PDF/source-111483830
]  [40:  For the streaming market, for example, the data reported show the modest performance, within the EU, of European music (excluding music originating from the United Kingdom) compared to local repertoires, American music and British music. The “EU-27” group only represents, on average, 15% of the listening share in the EU, while music from the United States account for 42% of the total analysed data. British music’s share alone surpasses the performance of E-27. Local repertoires represent a significant share of the total in Europe, especially in larger national markets.]  [41:  The implementation of the activities of this tender is expected to take place in a post-Covid-19 environment and therefore take into consideration the feasible options and potential limitations related to it (https://etendering.ted.europa.eu/cft/cft-display.html?cftId=6526). ]  [42:  https://ec.europa.eu/culture/calls/music-moves-europe-preparatory-action-2020-innovative-support-scheme-sustainable-music_en.] 

In view of the current large catalogue overlaps across countries and the large coverage by pan-EU/multi-territorial services, as well as the characteristics of licensing practices in the music sector, the VVA et al. (2020) Study does not forecast substantial differences in the static model between scenario 1 and scenario 2 (where an alternative reading of the criteria for the localisation of the copyright relevant act was envisaged). 
Indeed demand changes remain mostly driven by price rather than the variety effect of switching catalogues, because they are already largely overlapping. On the other hand, in such a scenario, licensing practices in particular for smaller/start-ups/national providers could be affected, as the price for licenses of national repertoires (in particular the fixed component) could change in order to reflect the expanded potential audience. 
The industry also indicates the risk that more tailored versions or purely national services of cheaper countries may have lower incentives to promote distribution of national repertoires, as access to music content from other countries would increase demand for “mainstream” content and could reduce interest in promotion of local content. A possible mitigation strategy based on increasing product differentiation (including for instance more targeted playlists and recommendations) could actually have opposite effects. While the VVA et al. (2020) study did not indicate specific elements that could substantiate these claims, it cannot be excluded that the prohibition to discriminate or refuse consumers from other Member States coupled with scenario 2 could have wider repercussions along the value chain, e.g.on the licensing practices, as well as on the transaction and administrative costs related to the cross-border enforcement of national licenses in case of passive sales. This effect was also highlighted in the CRA (2014) study with regard to the targeting approach defined therein[footnoteRef:43], which may need to be investigated in more detail. [43:  CRA(2014), in particular page 110 and 115.] 

3.1.2.5. [bookmark: _Toc29481401][bookmark: _Toc29481693][bookmark: _Toc30002633][bookmark: _Toc30004920][bookmark: _Toc30073095][bookmark: _Toc30433223][bookmark: _Toc34067682][bookmark: _Toc34068769]Findings

The main findings on the possible effects of an extension of the Regulation to the music sector are the following:
· There is increasing interest for cross-border access to music content by consumers (8% of internet users according to the EB477b, 23% of consumers seeking access to digital content across-borders in sampled Member States), although domestic consumption remains dominant.
· Subscription-based (including freemium and paid) business models, largely dominant in the digital music sector, are already widely available in the Union, with evidence showing a large share (above 90%) of overlapping catalogues across different versions of the same provider, as well as large catalogues (in the order of millions) available in different Member States through different providers.
· Geo-blocking practices in the sector are mainly meant to implement price differentiation strategies across different Member States, which follow a consistent pattern mirroring large price differences between higher income/demand and lower income/demand countries.
· The relatively low importance of language as a switching factor when it comes to music, together with relatively high price sensitivity vis-à-vis foreign services, (even if these feature less local content), supports the finding that price would be the main driver of consumer switching in case of extension of the scope of the Regulation.
· In view of the potential significant impact on revenues due to price-arbitrage across different countries (up to a 25% loss across the streaming services according to the VVA et al. (2020) Study), mitigation strategies based on increased price harmonisation across different countries appear likely, with possible increases of prices in low-demand countries (estimated by the VVA et al (2020) Study to reach 70% of the cheapest price). Other mitigation strategies leading to increasing differentiation of services (such as limitation of language interfaces, adaptation of playlists, more limited catalogues) across different countries could also limit switching behaviour towards cheaper versions. It is thus not excluded that some degree of price differentiation, and more limited price increases, could be maintained.
· The overall welfare effects of increasing price harmonisation are ambiguous and may well be negative[footnoteRef:44], given that the possible decrease of prices in high-demand countries (and slight increase in consumption therein) may be more than compensated by likely increases of prices in low-demand countries. The extent of this effect will also depend on the effectiveness of other mitigation strategies based on increasing product differentiation.   [44:  See Waldfogel (2018). The positive overall welfare effect identified in VVA et al (2020) (approx. 2%) on the other hand does not take into account possible price harmonisation mitigation strategies. ] 

3.1.3. [bookmark: _Toc29481402][bookmark: _Toc29481694][bookmark: _Toc30002634][bookmark: _Toc30004921][bookmark: _Toc30073096][bookmark: _Toc30433224][bookmark: _Toc34067683][bookmark: _Toc34068770][bookmark: _Toc49754589]Impact analysis for e-books
3.1.3.1. [bookmark: _Toc29481403][bookmark: _Toc29481695][bookmark: _Toc30002635][bookmark: _Toc30004922][bookmark: _Toc30073097][bookmark: _Toc30433225][bookmark: _Toc34067684][bookmark: _Toc34068771]General description of sector
After a more pronounced dynamic in the early years of the last decade driven by widespread uptake of digital technologies, the evolution of the e-book market reported in the VVA et al (2020) Study suggests that the growth has been relatively modest afterwards. Turnover in 2016 was of EUR 827.9 million, not significantly higher compared to 2012, when turnover was EUR 788.2 million[footnoteRef:45].  [45:  The limited size of the e-books market within the overall publishing industry is also emphasised by the industry, which suggests that apart few exceptions/editorial sectors, e-books sales generally represent less than 10% of turnover of the publishing industry in most European countries, and less than 5% in trade sectors, FEP position paper on geo-blocking (2020). ] 

In addition to e-books, other e-publishing revenues also should be taken into account as similar copyright-protected content provided on-line. More recent data from different dataset in this regard would indicate a larger market size, reaching in 2019 the size of EUR 3.98 billion, of which approx. 53% is represented by e-books. 
[bookmark: _Ref29456986]Subscription and transaction-based models are both present in the market and often offered by the same company, although the subscription based model appears less extensively present in all Member States[footnoteRef:46], and seemingly less common than transaction based model, on which the VVA et al (2020) Study focused its analysis. [46:  See example of smaller country availability of subscription-based services provided by two major pan-EU or multi-territorial providers operating different reading format, EPUB and .azw Kindle file format, (Table 4 - EU country availability of two selected e-book subscription services). Also, according to the consumer survey carried out in VVA et al (2020) Study, only 15% of consumers pay for subscriptions to e-books. It should be considered, however, that this business model may be more present in other segments of the market (e-magazines/papers). Also, increased accessibility could possibly enhance access to these subscription models.] 

Table 4 - EU country availability of two selected e-book subscription services
	Amazon Kindle Unlimited

	Kobo Plus

	France
	Belgium

	Germany
	The Netherlands

	Italy
	

	Spain
	

	United Kingdom
	


Source: Amazon, Kobo

Unlike music, where a number of large providers are present in different Member States with similar geographical extension and a balanced position in the market[footnoteRef:47], a more in-depth analysis for a sample of countries carried out by VVA et al (2020) Study shows that in the e-books market the position of purely national providers stands alongside major pan-European/global providers, with Amazon usually representing by far the main market leader[footnoteRef:48]. [47:  see above Table 1 - Availability and prices of music streaming services across the EU and Table 2 - Shares of digital music purchases in selected MS]  [48:  In other e-publishing services, such as newspapers and e-magazines, the position of national providers completely dominates the market see VVA et al (2020) Study. ] 

Table 5 - Shares of e-books purchases in selected MS
	Italy
	Market Positions
	France
	Market Positions

	Amazon
	78%
	Amazon
	61%

	laFeltrinelli
	21%
	fnac
	28%

	Google Play Store
	20%
	Google Play Store
	19%

	Mondadori Store
	18%
	Cultura
	19%

	ibs.it
	17%
	Apple iBooks
	17%

	Apple iBooks
	7%
	Espace Culturel E. Leclerc
	11%

	Other
	7%
	Chapitre
	11%

	Libreria Rizzoli
	6%
	RakutenKobo
	9%

	RakutenKobo
	6%
	other
	8%

	BookRepublic
	5%
	Decitre
	7%

	Il giardino dei libri
	5%
	Feedbooks
	6%

	Ebooksitalia
	4%
	Bookeen
	6%

	Hoepli.it
	3%
	Nolim
	5%

	macro librarsi
	3%
	7switch
	5%

	Street Lib
	2%
	
	

	Germany
	Market Positions
	Poland
	Market Positions

	Amazon
	68%
	Empik
	67%

	Thalia
	25%
	Świat Książki
	34%

	Apple iBooks
	15%
	Tania Książka
	23%

	ebook.de
	14%
	Legimi
	17%

	Google Play Store
	14%
	Gandalf
	14%

	Bücher.de
	13%
	Publio
	14%

	Hugendubel
	12%
	Ebookpoint
	12%

	Weltbild
	9%
	Nexto
	11%

	Other
	8%
	Helion
	10%

	Beam
	7%
	Raudiovisualelo
	10%

	RakutenKobo
	6%
	Muza
	9%

	
	
	Woblink
	9%

	
	
	other
	9%

	
	
	Virtualo
	8%

	
	
	Bezdroża
	7%

	
	
	Muve
	5%


Source: Statista, based on a sample of n=2038 E-publishing purchasers for France, n=3547 E-publishing purchasers for Italy, n=2521 E-publishing purchasers for Germany and n=1883 E-publishing purchasers for Poland.
 
Generally speaking, in the e-books sector publishing houses acquire world-wide rights for each specific language version from an author and then make commercial agreements with distributors/retailers granting non-exclusive licences on a territory-by-territory basis[footnoteRef:49].  [49:  PricewaterhouseCoopers (2016). Turning the Page: the Future of eBooks.] 

The contractual relationships between the publishing houses and online platforms to sell e-books is based on distribution agreements that allow the sale of e-books, usually provided on a non-exclusive but territorial basis[footnoteRef:50]. The global trend is that when these platforms first started to emerge in the 2000s, the price for the e-books was usually decided by the platform, under a wholesale pricing model where the retailer negotiates a wholesale price paid to the publisher per copy sold, but autonomously decides the final retail price[footnoteRef:51]. When Apple began to sell e-books, they developed a new contractual relationship with the publishing houses in order to compete with Amazon. Under this relationship, it was the publishing house that decided on the price, while the platform received a set percentage of the gross revenues (usually around 30%); this model is referred to as “agency pricing” as opposed to the “wholesale pricing” model. There are also instances where the authors are dealing directly with the e-book platforms (i.e. self-publishing authors) cutting out the publishing houses. However, authors may not be in a good position to do all their marketing and advertising themselves, which is why this option is usually taken up by less popular, non-mainstream authors. In many cases, these authors may end up in a more traditional relationship with publishers after the self-publication of their works has been used as a sort of market testing tool[footnoteRef:52]. From a quantitative point of view however, the Sector Enquiry carried out by DG Competition did not include the analysis of licensing arrangement for the e-books sector, and the VVA et al (2020) Study did not manage to fill this data gap, hence more detailed information on the extent of licensing agreement with publishing houses is not available at present.   [50:  VVA et al (2020). This finding, however, may depend also on the distributor. For instance, in the 2017 Commission decision on MFN clauses adopted by Amazon, it is reported that “a number of agreements for the distribution of e-books cover several territories (including the whole of the EEA).”]  [51:  Without prejudice to possible limitations stemming from applicable price fixing legislation.]  [52:  PricewaterhouseCoopers (2016). Turning the Page: the Future of eBooks.] 

3.1.3.2. [bookmark: _Toc29481404][bookmark: _Toc29481696][bookmark: _Toc30002636][bookmark: _Toc30004923][bookmark: _Toc30073098][bookmark: _Toc30433226][bookmark: _Toc34067685][bookmark: _Toc34068772]Availability, Accessibility, Price differences
Unlike the music sector, where subscription-based models are clearly predominant, in the e-books sector the analysis of availability, accessibility and price differences carried out by VVA et al (2020) Study and earlier by JRC (2015) studies[footnoteRef:53], focused on transaction-based distribution models. In order to establish the state of play of availability, accessibility and price differences across the Union, the analysis of the abovementioned studies focused on two pan-EU/global platforms that cover a large part of the markets across the Union. Moreover, the Apple store (unlike Amazon) gives access also to non-proprietary publishing format (such as EPUB and PDF), which can be displayed on different e-book readers. This focus makes it possible to analyse the catalogues’ availability and accessibility of selected distributors with large catalogues and geographical scope, and to assess to what extent European consumers can already have access to a large variety of content from at least one of these providers, and at which conditions. However, this overview does not give a full picture of current availability over all possible publishers (i.e. those not distributing through these platforms). [53:  Georgios Alaveras & Estrella Gomez Herrera & Bertin Martens, 2015. "Geographic Fragmentation in the EU Market for e-Books: The case of Amazon," JRC Working Papers on Digital Economy 2015-13, Joint Research Centre. ] 

The JRC’s analysis from 2015 covered a sample of Top-100s best-selling titles in different EU Amazon e-books stores and found a very high overlap of catalogues available in different versions of the store (98,6% of the samples used) as well as full accessibility through the US store[footnoteRef:54]. The VVA et al (2020) Study, on the other hand, focused on the Apple Store for e-books, aiming at covering comprehensively three selected national catalogues (ranging from 1,6 to 2,2 million titles for the three relevant languages, although not all titles potentially available) as well as a large random (hence not necessarily biased towards most common titles) 1000 sample in all countries to measure accessibility. The analysis of “whole” catalogues overlap in the three selected countries (UK, PL, IT) would show that most e-books are available in both Italy and UK (>95%), while roughly 40% of each catalogue is missing in Poland. This could suggest a more limited “availability/overlap” of titles among the different catalogues compared to Amazon. When analysing a smaller random sample (n=1000) across different countries[footnoteRef:55], however, it appears that availability reaches approx. 90% in most Member States, with another group of 4 countries (including PL) ranging between 75 and 59% availability and a clear outlier (HR) with very limited catalogue available (5%). [54:  The results is consistent with earlier analysis from Alaveras et al (2015), reporting 93% availability ratio. ]  [55:  Which however is based on the UK catalogue and can therefore have a somehow linguistic bias.] 

Table 6 - Number of available e-books out of a random sample of 1000 titles in 16 EU Member States
	
	
	
	

	Austria
	935
	Italy
	940

	Belgium 
	931
	Latvia
	915

	Bulgaria 
	597
	Lithuania
	911

	Croatia
	5
	Luxemburg
	933

	Cyprus
	926
	Malta
	931

	Czech Republic
	606
	Netherlands
	935

	Denmark
	785
	Poland
	606

	Estonia
	931
	Portugal
	926


Source: VVA et al (2020)
While this data cannot be conclusive about the effective availability within the Union, it can nevertheless be concluded that, taken together, the market leader Amazon and a similar large pan-EU distributor, such as Apple, make a large number of their titles (above 90%) available to the majority of EU citizens, although in the case of Apple the variety available in a number of countries (and HR in particular as an outlier) may be substantially lower[footnoteRef:56]. This data however does not allow the identification of the reason for the more limited availability in certain countries (whether for instance this is due to the extent of rights held). [56:  VVA et al (2020) also points out the more limited catalogue overlap in PL may also be due to the more limited market position of Apple therein.] 

With regard to accessibility, JRC (2015) found the lack of cross-border accessibility for purchase across different versions of the Amazon national shop, but full accessibility of titles through the US shop[footnoteRef:57].  [57:  Georgios Alaveras & Estrella Gomez Herrera & Bertin Martens, (2015) "Geographic Fragmentation in the EU Market for e-Books: The case of Amazon," JRC Working Papers on Digital Economy 2015-13, Joint Research Centre, Table 10.] 

For other, smaller or national booksellers the table included in JRC (2017)[footnoteRef:58] – on the basis of EIBF data – can provide an overview for selected countries of cross-border activities of booksellers, even though an analysis of individual items in the catalogue accessible cross-border is not available. It shows that a majority of booksellers in DE, FR, ES, NL, do sell cross-border (hence are accessible), although the precise scope of countries covered, as well as the extent of catalogue, is usually not identified[footnoteRef:59]. Furthermore, the mystery shopping exercise carried out in the context of the VVA et al (2020) Study indicates a low level of geo-blocking restrictions, although this exercise also could not look into the accessibility of individual titles. However, the experience of consumers when accessing content cross-border indicates the existence of obstacles[footnoteRef:60]. [58:  Alaveras, Georgios; Gomez-Herrera, Estrella; Martens, Bertin, (2017) “Geo-blocking of Non Audiovisual Digital Media Content in the EU Digital Single Market”, JRC Digital Economy Working Paper 2017-02.]  [59:  JRC (2017) Table 19.]  [60:  24% of consumer surveyed in VVA et al (2020) Study, corresponding to the highest percentage of all, although based on the lowest sample size due the more limited interest to cross-border access] 

When it comes to price differences, the analysis of Amazon’s catalogue by JRC (2017) points out a non-negligible amount of titles are subject to price variation (approximately 2/3 of the sampled titles), although this could also be linked to VAT/exchange differences and/or compliance with fixed-price e-book national rules in countries where they are applicable. The price-variation analysis carried out by VVA et al (2020) Study for iTunes also finds a small but constant margin of variation in prices applied in different catalogues analysed comprehensively, with titles in the IT catalogue on average slightly more expensive than PL and UK[footnoteRef:61]. Overall, however, the average prices of titles do not tend to differ on average too much across different Member States, as the smaller sample checked across all MS shows. Besides, unlike music, no clear pricing patterns seem to emerge across countries. [61:  E-books in Italy are on average roughly EUR 1 more expensive than in UK (exchange rate from 01.08.2019) and 12 cents more expensive than in Poland. Poland on the other hand is roughly 19 cents more expensive than UK for the average e-book, VVA et al (2020) Study page 196; these can only to a limited extent be explained with VAT and currency exchange adjustments, taking also into account the lower VAT rates applied to e-books in IT and PL as compared to UK.] 


Figure 7 - Price difference for a sample of 1,000 e-books across European Member States in 2019 (EU28)
[image: C:\Users\ra.WIKGMBH\AppData\Local\Microsoft\Windows\Temporary Internet Files\Content.Word\price_itunes.png]
Source: VVA et al (2020)

3.1.3.3. [bookmark: _Toc29481405][bookmark: _Toc29481697][bookmark: _Toc30002637][bookmark: _Toc30004924][bookmark: _Toc30073099][bookmark: _Toc30433227][bookmark: _Toc34067686][bookmark: _Toc34068773]Demand of consumers
According to the 2019 Flash Eurobarometer, demand for cross-border access to e-books is amongst the lowest of all the digital content services analysed. Only 3% of internet users tried to get access to this content cross-border (similar to video games), and 12% of those that did not try would still be interested (slightly more than video games)[footnoteRef:62].  [62:  With a different methodology, also the consumer survey in VVA et al (2020) Study identifies e-books as the least accessed content service across-borders. Potential interest to access is higher in absolute terms (12% according to FlashEB 2019) but still featuring among the lowest, slight above video-games.] 

This should be read in conjunction with the relatively high importance of (local) content availability and language accessibility as compared to price as main drivers of switching behaviour. This is confirmed by the large share of consumers not willing to switch their service at any price discount with a foreign one without local content and language preferences (Figure 8 - Consumers' willingness to switch providers or service if it is not meant to users in their country of residence and offers no or limited local (national) content/catalogue). E-books indeed feature as the digital service with the highest proportion of consumers not willing to switch at any price (approx. 50%), after AV content.
[bookmark: _Ref29474117]Figure 8 - Consumers' willingness to switch providers or service if it is not meant to users in their country of residence and offers no or limited local (national) content/catalogue


Source: VVA et al (2020)
3.1.3.4. [bookmark: _Toc29481406][bookmark: _Toc29481698][bookmark: _Toc30002638][bookmark: _Toc30004925][bookmark: _Toc30073100][bookmark: _Toc30433228][bookmark: _Toc34067687][bookmark: _Toc34068774]Possible effects
The VVA et al (2020) Study modelled the possible effects of an increased access to the iTunes store due to extension of the Regulation. In spite of the limited information available concerning the scope of licences held by publishers[footnoteRef:63], it is often reported that publishers usually hold global, pan-EU, or at least regional licenses for their content[footnoteRef:64]. Within this context, therefore, the differences between scenario 1 (more conservative reading of the localisation criteria of copyright relevant act) and scenario 2 (alternative reading based on targeted territories) may be limited. The effects can, in any case, proportionally be reduced in scenario 1 depending on the percentage of titles for which publishers/distributors do not actually hold licenses for the entire EU. Scenario 2 therefore can also be considered as an upper bound of possible effects, also in case of Scenario 1, assuming that pan-EU licenses would be the standard in the sector. [63:  Apple applies the agency model of distribution.]  [64:  Cfr fn 51 above.] 

Given that consumers can choose freely from e-book stores across all Member States, it is likely that price-sensitive consumers would tend to choose, for each item, the store where it is offered at the cheapest price. This price-driven optimisation would result in a reduction of the average transaction revenue for an e-book sold in iTunes of 4%. This is somewhat compensated by new users purchasing e-books for the first time as they find e-books matching their willingness-to-pay. The VVA et al (2020) Study estimates that 4% more users would enter the market as compared to the current situation. The combined price-driven effect is a reduction of 2% of the overall revenues across the eight Member States included in the study.
Figure 9 - Price impact on revenues for iTunes
[image: ]
Source: VVA et al (2020)

[bookmark: _Toc26547205]Figure 10: accessibility-impact on user base for iTunes
[image: ]
Source: VVA et al (2020)
[bookmark: _Toc26547206]Figure 11: overall impact on revenues for iTunes
[image: ]
Source: VVA et al (2020)
These possible effects mainly reflect price-effects, as the VVA et al (2020) Study assumes that the increase in accessible items, no matter its size, would likely have a limited effect on the average number of e-books read by a specific consumer (taking also into account the relative importance of more localised content in this sector). It is therefore concluded that these changes would probably not have a dramatic impact in the market as such, both in positive (for consumers facing lower prices) and negative (for industry) terms, and could possibly lead to some overall welfare gains estimated at around 3,8%. This estimate is based on the distributor analysed (a large pan-EU platform such as iTunes, for which the reallocation of consumers across different versions of the store does not entail additional effects beyond internal price arbitrage). These quantitative findings, however, do not provide indications as regards the impact on other players in the market.
Additional qualitative fieldwork in the VVA et al (2020) Study, however, reports potentially higher costs for smaller/national booksellers, in particular in comparison with the smaller turnover and margins stemming from e-books for these players. In these cases, e-books sales are marginal (compared to physical sales) and even more marginal are cross-border sales and demand in general. Increase of sales in the order of a few percentage points (as envisaged in the abovementioned quantitative model, also based on general demand data and drivers), may have very marginal effects on revenues, while triggering, in any case, additional compliance costs possibly exceeding the increase of sales[footnoteRef:65].  [65:  Estimates in VVA et al (2020) Study in the range of 100,000 per year were provided by different stakeholders, although not subject to a specific modelling/verification.] 

Moreover, the extension of the Regulation could raise the issue of consistency with fixed-price regimes for e-books applicable in 6 Member States[footnoteRef:66]. Depending on possible policy options in case of extension, either the impact on these regimes would need to be verified in case of cross-border sales (if national fixed-price rules were considered not applicable to passive sales from other Member States) or another layer of administrative costs, in case of need to identify and comply with the applicable fixed-price regime, would be added (with corresponding more limited consumers’ gains in terms of cheaper access to titles abroad). In both cases, the effects would affect smaller players, as well as publishers, more than bigger platforms, as the former are the primary beneficiaries of these national regimes and/or the ones most affected by increase in administrative compliance costs. Ultimately, this may also have welfare implications for consumers in terms of local availability of and accessibility to a diversified cultural offer[footnoteRef:67].  [66:  Representing however a substantial part of European markets, as they include France, Germany and Spain, in addition to Belgium, Slovenia and Greece.]  [67:  As recalled by VVA et al (2020) Study, the cultural policy objective of book fixed price policies is the preservation of smaller booksellers as an important outlet for smaller publishers and hence for a more diversified title offer. 

 ] 

3.1.3.5. [bookmark: _Toc29481407][bookmark: _Toc29481699][bookmark: _Toc30002639][bookmark: _Toc30004926][bookmark: _Toc30073101][bookmark: _Toc30433229][bookmark: _Toc34067688][bookmark: _Toc34068775]Findings
The main findings on the possible effects of an extension of the Regulation to the e-books sector are the following:
· Demand for cross-border access to e-books appears low, in particular compared to other content services.
· Transaction-based business models, largely dominant in the sector, show a mix of few pan-EU platforms, amongst which Amazon stands out as a prominent player with large market position in several national markets, besides many smaller national/regional booksellers/distributors.
· Following a hypothetical extension of Regulation, a potential increase of accessible items of individual catalogues across borders might be not negligible in particular for services featuring some catalogue’s limitations in selected countries (such as for the iTunes store analysed in the VVA et al (2020) Study). However, it is not clear whether this would actually increase the effective variety of individual titles available to consumers, in view of the already extensive availability of titles through different providers/versions of bookstores (including the global coverage of the catalogue accessible through the US Amazon store) and reported use of non-exclusive copyright licenses.  
· Price variations reported for pan-EU platforms (Apple and Amazon) are, on average, limited.
· The relatively high importance of language, together with relatively lower price sensitivity vis-à-vis foreign services, more limited price differentials and non-exclusivity of catalogues (available through different providers already at national level), supports the finding that price and quantity effects could be limited in case of extension of the Regulation (for the pan-EU platform analysed in the VVA et al (2020) Study this would amount to a 4% decrease of prices and 2% increase of quantities sold, and overall negative revenues effect up to 2%). Depending on policy options as regards fixed-price legislation at national level, these effects could be even more limited.
· Possible increases in quantity sold may be even lower for smaller national booksellers with much smaller market shares and margin from sales of e-books, but higher relative operating costs for cross-border sales. 
· Given the coexistence of very different market players (pan-EU players alongside national booksellers), the compliance costs triggered by cross-border sales could actually have very different effects on these market players. 
· The general welfare effects of extension appear ambiguous and in any case limited. The possible impact of compliance costs in case of cross-border sales however may be more skewed against smaller/national booksellers. 
3.1.4. [bookmark: _Toc29481408][bookmark: _Toc29481700][bookmark: _Toc30002640][bookmark: _Toc30004927][bookmark: _Toc30073102][bookmark: _Toc30433230][bookmark: _Toc34067689][bookmark: _Toc34068776][bookmark: _Toc49754590]Impact analysis for games/software
3.1.4.1. [bookmark: _Toc29481409][bookmark: _Toc29481701][bookmark: _Toc30002641][bookmark: _Toc30004928][bookmark: _Toc30073103][bookmark: _Toc30433231][bookmark: _Toc34067690][bookmark: _Toc34068777]General description of sector
Under the broad definition of software and games, two main business models are adopted by developers, publishers and digital distributors to make content available across the EU. Either they directly sell via an online store on the website of the publisher / or on portals or digital distribution platforms which aggregate software and/or games (e.g. Softpedia or Softonic for desktop applications, Steam for PC games, Microsoft Store or PlayStation Store for console games, and Google Play or Apple AppStore for applications dedicated to smartphones and tablets). 
In the software industry, there are different types of business models, with corresponding different revenues sources that characterise the relationships between the provider and the consumer[footnoteRef:68]: [68:  See for instance 2014 GigaOM’s study commissioned by the European Commission on the EU market for mobile apps, summarises the main commercial strategies adopted by independent game developers in Europe.] 

· For free, as in the case of freeware[footnoteRef:69] or open source[footnoteRef:70] software; [69:  Generally, freeware refers to software that is available without demanding a fee for usage and it can be distributed as a fully operational program for an unlimited period. The rights of owning such a software usually belongs wholly to its developer.]  [70:  Open source refers to a piece of software with a publicly accessible source code under a license that gives users the right to use the software as they please, including studying, changing and distributing it. ] 

· Upon an individual purchase which, in general, gives permission to authorise a certain number of devices on which the customer can install and use the software;
· Upon a monthly or annual fee (e.g. this is the case of software like antivirus  tools and VPNs); and
· Upon a “freemium” solution (or in-app purchase): similar to the freemium business model mentioned above regarding music. Software developers often offer such software (either for desktop or for mobile) in a free version that has limited features and can be upgraded via future purchases.

In the gaming industry, which presents similar business models to the ones described above for software, digitalisation is the most important driver of growth. After smartphones became more widely available on the market, the gaming industry experienced another revolution, which completely changed the way people played games. Mobile technology has rapidly developed since and led to an explosion of mobile gaming, which, since 2017, has overtaken gaming revenues from PC and consoles, as demonstrated in the Statista 2019 data on revenues shares in the video games industry (Figure 12). 
[bookmark: _Ref34126502][bookmark: _Ref29546784]Figure 12 - Digital video games revenues in the EU27_2020: market shares of the different categories of contents
[image: ]
Source: VVA et al (2020) based on Statista data
If a game is available as an app for smartphones and tablets, the content is usually made available through app stores such as the Google Play Store or the App Store. Digital titles for PC are made available via online stores and digital distribution platforms such as Steam, Uplay, GOG.COM or Epic Games Store, set up originally by game companies (predominantly the biggest industry players) to distribute their own games, but also often allowing third-parties to sell their games for a percentage in revenues[footnoteRef:71]. Video games for consoles are available online through the stores run by the console manufacturers (e.g. PlayStation Store). Moreover, both free games and freemium versions can be played on social media. Traditional game companies (e.g. Electronic Arts with its “EA Access” or Microsoft with its XBOX Live and XBOX Game Pass) are also experimenting with subscription services, including offering access to older titles in their back catalogues. Several start-ups and more established firms active in the games sector also offer game subscription services, including services based on streaming technology, where pre-installation is no longer required to play games. In general, however, the transaction-based business models appear dominant.  [71:  E.g. large companies like Ubisoft, the French developer of successful franchises like Assassin’s Creed, run their own online store. In 2013 Ubisoft announced that they would also open the platform to other publishers. Source: https://www.polygon.com/2013/2/19/4001836/ubisoft-uplay-shop-third-party-games-ea-origin-chris-early-interview. To date, they also sell video games from third-party companies.] 

With regard to the licensing practices, the key contractual relationship in these sectors exists between the developers and distributors. This agreement can be characterised in the same way as the agreement between artists and music publishers described above. In other words, the development of games/software is done in-house by the publisher (i.e. via internal staff of developers) or by external independent developers who then assign their copyrights to software/game publishers. There is no set formula on what rights the developer will grant which will vary depending on a number of factors, including which party provides the financing and game concept.[footnoteRef:72] In the majority of cases, licensing agreements are based on lump sum payments where the publishers buy all the rights from the developer. Publishers may also combine software and games from many developers in their portfolios. The publishers then make deals with online distributors on a non-exclusive and usually global basis.  [72:  World Intellectual Property Organization (2013), Mastering the Game, Business and Legal Issues for Video Game Developers, Creative industries – No. 8, p. 33, WIPO publication No 959E.] 

Online software and digital games were not covered by DG Competition’s Sector Inquiry[footnoteRef:73], so no quantitative information is available on the territorial scope of licensing agreements in this sector. [73:  The Sector Inquiry dealt with games in the part concerning “consumer goods” (i.e., copies of video games contained in CD/DVDs).    ] 

3.1.4.2. [bookmark: _Toc29481410][bookmark: _Toc29481702][bookmark: _Toc30002642][bookmark: _Toc30004929][bookmark: _Toc30073104][bookmark: _Toc30433232][bookmark: _Toc34067691][bookmark: _Toc34068778]Availability, Accessibility, Price differences
The VVA et al. (2020) Study analysed the cross-border overlap of catalogues (indicating the availability of piece of content) through different platforms representative of the abovementioned different distribution models and segmentation of markets (in particular for video games, articulated according to different devices used). In this context the video games platforms Steam (for PC games) and PSN (for console games) have been analysed, as well as PlayStore app store for mobile apps (not limited to games) in general[footnoteRef:74]. Moreover, given the still dominant transaction-based business model and in view of the analysis of the impacts on demand and supply, the analysis of overlap of catalogues was primarily based on the relative importance of the items based on their ratings and/or the number of downloads. This adds to the earlier focus of JRC (2017)[footnoteRef:75] on the PSN platform specifically. [74:  These platforms also featured as among the most popular across different markets according to Statista findings reported in VVA et al (2020) Study, although not always the most popular (Amazon being the most popular in IT and DE).]  [75:  Georgios Alaveras & Estrella Gomez-Herrera & Bertin Martens, 2017. "Geo-blocking of Non Audiovisual Digital Media Content in the EU Digital Single Market," JRC Working Papers on Digital Economy 2017-02, Joint Research Centre.] 

The data analysis carried out in the VVA et al (2020) Study indicates that cross-catalogue unavailability is, in general, low for this type of content across all Member States, although with some variations across the different platforms and in view of the different importance of individual item. In particular, with regard to pure overlap of items in the catalogue (regardless of their importance in terms of effective downloads/rating), the degree of unavailability of titles across all Member States ranges between 34% (PSN)[footnoteRef:76] to approx. 7% (Steam)[footnoteRef:77]. When weighting the result for measures of importance of items, the catalogue gap gets further narrowed ranging from for 18% (PSN) to 3% (Steam) of ratings or downloads. This indicates that lack of availability in all Member States mainly affects the high (or very high, in case of very large catalogue with millions of titles and a large concentration of downloads as in Playstore) end of the tail, i.e. items with generally low demand[footnoteRef:78].  [76:  With a significant interval of common availability between 20 and 21 countries, i.e. catalogue gaps with 20 MS is halved.]  [77:  JRC(2017) identified a slightly higher availability ratio, between 80 and 90% of titles, across a (smaller) sample of PS3 and PS4 games. Taking into account the time and also the size of the sample, the results seem consistent (taking also into account that lack of availability actually seem to affect more items in the very long end of the distribution tail). ]  [78:  This seems also in line with the markedly lower perception of lack of availability of titles on the basis of existing subscriptions, in particular for software, as compared to other digital content and games in particular.] 

[bookmark: _Ref17924691][bookmark: _Toc26547213][bookmark: _Toc23343671][bookmark: _Toc18080115]Figure 13: Availability of the PSN catalogue
[image: ]
Source: VVA et al (2020)
[bookmark: _Toc26547214][bookmark: _Toc23343672][bookmark: _Toc18080116]Figure 14: Availability of the Steam catalogue
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Source: VVA et al (2020)
[bookmark: _Ref17924700][bookmark: _Toc26547215][bookmark: _Toc23343673][bookmark: _Toc18080117]Figure 15: Availability of the Google Playstore catalogue
[image: ]
Source: VVA et al (2020)
As regards accessibility, in general app stores allow users to access (even if temporarily abroad) the version of the store of their own country of residence chosen at the time of registration. However, obstacles in switching to a different catalogue available only on foreign versions of the catalogues are reported[footnoteRef:79]. A larger mystery shopping exercise concerning a sample of distributors of software and games carried out in the context of the VVA et al (2020) Study confirms that barriers to cross-border access mainly affect the registration phase, triggering changes in availability of catalogues and eventually prices, in 1/3 of the sample[footnoteRef:80]. [79:  For instance, as stated on Google Play’s website: ‘you can only change your Play country once per year. So, if you change your country, you won’t be able to change it back for 1 year.’ https://support.google.com/googleplay/answer/7431675?hl=en. Similar restrictions are also reported for Apple Appstore. This is indeed a more general issue that may affect also the mere accessibility of the interface, which may be subject to further scrutiny already under current applicable geo-blocking rules. ]  [80:  At the same time the perception of these obstacles appears lower than in other sectors: the Flash EB (2019) indicates games, together with e-books, as the sector where geo-blocking is experienced less often; in particular the lowest number of people trying to access content cross-border reported to be blocked “often” (8%). ] 

With regard to price differences, the analysis of the three platforms shows different price patterns, with very limited price variations for Steam (apart from larger variations in countries whose currency is not the Euro), slightly higher for PSN, but still apparently anchored to the currency accepted (as Euro-countries show same prices) and a more random distribution across countries for Playstore (accepting all national non-Euro currencies). Overall, however, the price differences appear limited in absolute terms, supporting also earlier findings from JRC (2017) suggesting that exchange rates and rounding-off prices in other currencies are the main drivers for these price differences.
[bookmark: _Toc29552252][bookmark: _Toc29850477]Figure 16: Descriptive statistics for PSN
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Ø price = EUR 22.14
Source: VVA et al (2020)
[bookmark: _Toc29552253][bookmark: _Toc29850478]Figure 17: Descriptive statistics for Steam
[image: steam_prices_boxplot]
Ø price = EUR 5.58
Source: VVA et al (2020)
[bookmark: _Toc29552254][bookmark: _Toc29850479]
Figure 18: Descriptive statistics for Google Play Store
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Ø price = EUR 6.85
Source: VVA et al (2020)

3.1.4.3. [bookmark: _Toc29481411][bookmark: _Toc29481703][bookmark: _Toc30002643][bookmark: _Toc30004930][bookmark: _Toc30073105][bookmark: _Toc30433233][bookmark: _Toc34067692][bookmark: _Toc34068779]Demand of consumers
Cross-border demand for video games and, even more, software is among the lowest across different digital content categories. This is confirmed  both in the large survey carried out in the (2019) Flash EB (4% of internet users tried to access games cross-border; only demand for e-books and sport content is lower[footnoteRef:81]) and in the consumer survey in VVA et al (2020) Study, although differences exist between software and games. Software ranks last but one, with 17% of surveyed respondents having tried to access cross-border content, although interest for cross-border access to games is higher at 21%. [81:  Potential interest to access is signalled by 9% of those that did not try to access and did not mention they are not interested, last among digital content services.] 

Differences between games and software demand is also reported with regard to price sensitivity and switching behaviour. Demand for software appears less price sensitive, is more linked to the availability of localised content[footnoteRef:82] and with higher importance of language accessibility than games, possibly showing that software products offer very specific benefits, unlike games that provide a more general entertainment value.  [82:  Not necessarily local content, as willingness to switch in this case does not change, but rather content suited for a specific local market.] 

Figure 19 - Consumers' willingness to switch providers or service if the content and language options are broadly the same as for their current subscription(s)

Source: Q20 Would you switch to another service provider or service, offering you broadly the same content and same language options as your current subscription?
Figure 20- Consumers' willingness to switch providers or service if it is not meant for users in their country of residence but offers a similar content/catalogue

Source: Q29 Would you switch to another service provider or service NOT meant for users in your country of residence BUT offering you similar content/catalogue?
On the basis of these findings, therefore, the VVA et al (2020) Study assumes that for the software sector price and language accessibility are both important factors. However, for the gaming sector price appears to play a key role in driving switching behaviour whereas language accessibility, while important, is less important. Local content is important to a limited proportion of consumers in both sectors (4% for software and 7% for games)
3.1.4.4. [bookmark: _Toc29481412][bookmark: _Toc29481704][bookmark: _Toc30002644][bookmark: _Toc30004931][bookmark: _Toc30073106][bookmark: _Toc30433234][bookmark: _Toc34067693][bookmark: _Toc34068780]Possible effects
The VVA et al (2020) Study modelled possible effects of extension on some transaction-based business models for games specifically (Steam and PSN) as well as for Android mobile apps more generally (including games as well as software in general). The analysis focused on price-driven effects, as the large cross-country availability (in particular if weighted for importance) would suggest limited gains in terms of variety, in particular for Steam and, to a higher extent, PlayStore and above all PSN platforms[footnoteRef:83]. Overall, the VVA et al (2020) Study identifies a 7% reduction of revenues for the PSN platform, taking into account possible price arbitrage but also new consumers. For Steam, there is no measurable impact on revenues nor on overall welfare due to price arbitrage[footnoteRef:84]. For Google Play Store, the reduction is around 2%. Taking into account the lack of availability of detailed information on the scope of licensing rights, these results are not differentiated in Scenario 1 and 2. These results can thus be considered as upper bounds assuming platforms and/or publishers active on it actually hold pan-EU wide rights for the games/software distributed. This could be in line with more general findings about general licensing practices reported above (based on non-exclusive and usually global basis).  [83:  This is in line also with results reported by JRC(2017) as regards PSN cross-country availability.]  [84:  As reported by VVA et al, since the Steam store already does not differentiate between Member States and geo-blocking has been voluntarily lifted in the past, it is not expected any effect from an extension of the Geo-blocking Regulation in this case, including with regard to transfer or reduction in deadweight loss.] 
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Figure 21: Price-impact on revenues – PlayStation Network
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Source: VVA et al (2020)
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Source: VVA et al (2020)
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Figure 23: Overall impact on revenues – PlayStation Network
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Source: VVA et al (2020)

[bookmark: _Toc29552261][bookmark: _Toc29850486]Figure 24: Price-impact on revenues – Steam Store
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Source: VVA et al (2020)

[bookmark: _Toc29552262][bookmark: _Toc29850487]Figure 25: Accessibility-impact on user base – Steam Store
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Source: VVA et al (2020)

[bookmark: _Toc29552263][bookmark: _Toc29850488]Figure 26: Overall impact on revenues – Steam Store
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Source: VVA et al (2020)


[bookmark: _Toc29552264][bookmark: _Toc29850489]Figure 27: Price-impact on revenues – Google Play store
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Source: VVA et al (2020)

[bookmark: _Toc29552265][bookmark: _Toc29850490]Figure 28: Accessibility-impact on user base – Google Play store
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Source: VVA et al (2020)
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Source: VVA et al (2020)
The reduction in prices and the slight increase in quantities sold modelled in VVA et al (2020) Study would also suggest slight positive overall welfare impacts in terms of reduction of deadweight loss (-3,6 and -4,7% for PSN and PlayStore respectively), coupled with a corresponding welfare transfer from providers to consumers ranging between 10 and 6% for these platforms. These upper bounds however may also need to take into account the non-negligible differences in demand drivers for software and games (the former being less price sensitive and more localised, such that broader cross-border access may have lower price-driven impacts), both provided through PlayStore. 
When coming to possible administrative costs, feedback from stakeholders surveyed in the VVA et al (2020) Study highlighted some possible higher compliance costs (in particular for smaller publisher/distributors not selling exclusively through larger platforms) in order to address currency variations, transparency of prices and possible sector-specific information requirements (e.g. on age rating limitations) applicable in different countries[footnoteRef:85]. [85:  For example, Germany has a specific Regulation for information that has to be available on traders’ websites (“Imprint Regulation”), in France epilepsy warnings are required, while the age rating system for video games (Pan European Game Information - PEGI) does not apply in Germany where a different age rating system (Unterhaltungssoftware Selbstkontrolle - USK) is used for the protection of minors.] 

3.1.4.5. [bookmark: _Toc29481413][bookmark: _Toc29481705][bookmark: _Toc30002645][bookmark: _Toc30004932][bookmark: _Toc30073107][bookmark: _Toc30433235][bookmark: _Toc34067694][bookmark: _Toc34068781]Findings
The main findings on the possible effects of an extension of the Regulation to the games and software sectors are the following:
· Demand for cross-border access to games and, above all, software appears low, in particular compared to other content services.
· On-line distribution takes place both through platforms or via direct sales through publishers’ websites, with different degree of choice also depending on the kind of device at stake (e.g. distribution of PC games has different features than distribution for mobile apps and for consoles’ games).   
· Focusing on specific platforms, representative of different products/devices, following any potential extension of the Regulation the potential increase of accessible items of individual catalogues across all Member States may be non-negligible in particular for the PSN platform in view of some higher catalogue gaps reported by both JRC (2017) and the VVA et al (2020) Study, (approx. 34% of items, 18% of ratings). However for all platforms considered in the VVA et al (2020) Study, it should be noted that availability gaps mainly affect titles with low demand or rating. 
· Price variations reported for pan-EU platforms (PSN, Steam and PlayStore) are, on average, limited (almost absent for Steam) and often driven by currency changes/round-up of prices.
· Overall, price driven effects for these platforms would show potential reduction on revenues for developers/publishers ranging from 7 to 2% for PSN and PlayStore and corresponding possible increase of quantities sold (between 4 and 5%), which could eventually trigger some limited but positive general welfare effects in the range of 3/4%. Overall differences in scenario 1 and 2 are probably limited in view of the general licensing practices (with publishers holding often global and non-exclusive rights).
· Demand for software shows a relatively higher importance of language/localised (although not local) content, together with relatively lower price sensitivity vis-à-vis foreign services. While the analysis in VVA et al (2020) Study does not account for such a difference, this may suggest that price impacts for software may be generally lower than for games. 
· These effects, moreover, do not take into account the possible wider impacts on other smaller and/or national distributors (in particular active for distribution to PC and some consoles), with smaller market position, but higher relative operating costs for cross-border sales. Also, the impact on some games-specific transparency requirements (such as age ratings) may need to be further assessed. Finally, these effects do not take into account possible dynamic effects on investments in production due to reduction of revenues.  
· The overall static welfare effects of extension appear potentially positive. The possible impact of compliance costs in case of cross-border sales however may be more skewed against smaller/national distributors. 

3.1.5. [bookmark: _Toc29481414][bookmark: _Toc29481706][bookmark: _Toc30002646][bookmark: _Toc30004933][bookmark: _Toc30073108][bookmark: _Toc30433236][bookmark: _Toc34067695][bookmark: _Toc34068782][bookmark: _Toc49754591]Impact analysis for AV
3.1.5.1. [bookmark: _Toc29481415][bookmark: _Toc29481707][bookmark: _Toc30002647][bookmark: _Toc30004934][bookmark: _Toc30073109][bookmark: _Toc30433237][bookmark: _Toc34067696][bookmark: _Toc34068783][bookmark: _Toc29481416][bookmark: _Toc29481708]General description of sector
The audiovisual market is the largest sector among the copyright-protected digital content analysed in the review, experiencing an average growth of 1.7% in the past years for which data is available[footnoteRef:86].  [86:  According to data from the European Audiovisual Observatory, the total audiovisual market in the European Union grew by 1.5% in 2017, to EUR 111.6 billion., and by further 1,7% in 2018. The annual average growth rate (in nominal terms) between 2012 and 2018 was 1.9(1,2% excluding all on-demand revenues) European Audiovisual Observatory (2019) and (2020): Yearbook 2018/2019 and 2019/2020. Key Trends. Available respectively at: https://rm.coe.int/yearbook-keytrends-2018-2019-en/1680938f8e. and https://www.obs.coe.int/en/web/observatoire/home/-/asset_publisher/9iKCxBYgiO6S/content/understand-the-audiovisual-sector-and-trends-at-work-before-covid-19-to-better-anticipate-its-impact-?inheritRedirect=false. The total audiovisual market includes audiovisual services (e.g. free television, linear television, pay-TV and on-demand subscription services such as SVoD) and the direct sale or renting to the consumer of audiovisual programmes (e.g. cinema, box-office, physical and digital home videos). This broader definition of the audiovisual market explains the larger numbers compared to Eurostat data. As noted by the European Audiovisual Observatory, however, the COVID-19 crisis had both an immediate severe impact but also a likely deferred effect and it may be the source of a more profound systemic crisis requiring structural support measures, currently being monitored by EAO tracker tool, see https://rm.coe.int/the-european-audiovisual-industry-in-the-time-of-covid-19/16809ec9cb.] 

Within the overall sector, and with specific focus on electronically supplied services, paid Video on Demand (VoD, including both pay-per-item and Subscription VoD services) has grown faster than the total market, with a growth rate of 34% between 2016 and 2017, and 44% on average since 2012. In 2017, on-demand services and programmes accounted for 77% of total market revenue growth, with SVoD services accounting for the largest share (67%)[footnoteRef:87].  [87:  European Audiovisual Observatory (2019): Yearbook 2018/2019. Key Trends. Available at: https://rm.coe.int/yearbook-keytrends-2018-2019-en/1680938f8e. The 2018 data confirms this accelerating trend, with SVOD accounting for more than 82% of annual growth of the entire sector.] 

Considering the various business models, audiovisual content available online in the European market can be categorised into four main business models:
1. Free-to-air and pay-TV catch up services: several public and commercial broadcasters, which air for free or on an FTA or pay-TV basis have their own online service accessible from laptops, tablets and smartphones (either via web browsers or specific apps). These platforms may show live channels and on-demand content (i.e. a catch-up service which includes replays of programmes aired live in the previous days);
1. TVoD – Transactional Video on Demand or pay-per-view: represents rentals as a single transaction which usually allows time-limited access to premium video content (e.g. films, series, sports events, etc.). TVoD services act as a digital store where consumers can pay for their purchase or rental. TVoD services are widely used by many pay-TV operators, broadcasters, telecommunication’s operators, retail chains, online retailers and others, mostly to offer premium content such as films, series or sports events[footnoteRef:88]. [88:  European Audiovisual Observatory (2016d) “VoD, platforms and OTT: which promotion obligations for European works?”. pp. 17-18. Available at: 
http://www.obs.coe.int/documents/205595/8351541/IRIS+plus+2016-3+VOD%2C%20platforms+and+OTT+which+promotion+obligations+for+European+works.pdf/417220bb-eed3-4d82-94ce-da818a447ae7 ] 

1. SVoD – Subscription Video on Demand or streaming: these services offer unlimited access to a broad selection of different titles from various genres on a subscription-fee basis. Through this method, premium content such as films, series and sports events can be streamed on various devices. There are several large global SVoD platforms, but there are many other players as well, including initiatives on a smaller scale active on one or a few national markets.
1. Electronic-Sell-Through (EST) or download to own: allows users to purchase unlimited usage rights to a specific video file, accessible through both cloud-based and offline storage. Through EST, the video content can be purchased in a one-time transaction and remains permanently accessible after the purchase.

However, paid on-line AV services overall still represent only a fraction of the overall AV market. For instance, the 2017[footnoteRef:89] European revenues from end-users for audiovisual services is estimated to have been some EUR 112 billion, of which EUR 3,649 million was SVoD, EUR 866 million was TVoD rental, and EUR 617 million was TVoD retail. Within on-line services, however, the role of SVoD is predominant, as shown by the elaboration carried out by VVA et al (2020) Study, see Figure 30[footnoteRef:90].  [89:   The 2018 figures are aligned, including with extrapolations included in the following paragraphs: over overall EUR 114 bn for the entire AV market, approx. 5bil are represented by SVOD revenues, European Audiovisual Observatory (2020), “Yearbook 2019/2020: Key Trends”, page 37. ]  [90:  European Audiovisual Observatory (2019), “Yearbook 2018/2019: Key Trends”, pp. 6 and 51. The European Audiovisual Observatory defines sector revenues as comprising audiovisual services (e.g. free television, linear television, pay-TV and on-demand subscription services such as SVoD) and the direct sale or renting to the consumer of audiovisual programmes (e.g. cinema, box-office, physical and digital home videos).] 

[bookmark: _Ref29575799][bookmark: _Toc29552173][bookmark: _Toc29850413]Figure 30: SVoD and TVoD revenues as a percentage of European audiovisual sector revenues from end-users (EU28), 2017
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Source: European Audiovisual Laboratory (2019), “Yearbook 2018/2019: Key Trends”, Bruegel calculations.
The weight of on-line services on AV distribution (and paid services in particular) is however more relevant, with a fast past and projected future growth. This is shown by the share of end-user market revenues by the European Audiovisual Observatory (EAO) Figure 31) and the further growth extrapolation carried out in the VVA et al (2020) Study (Figure 32).
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Figure 31 - The AV end market in the EU28, by segment (2014-2018)
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Figure 32 - Market share of SVoD services in EU28 2014-2023 (growth estimates)
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Regulatory and licensing characteristics
Compared to other copyright-protected services, the AV sector shows significant regulatory specificities.
First of all, the provision of AV services is subject to sector-specific Regulation at EU level, excluding that its provision may be subject to the general principles of the Services Directive, as well as at national level. In particular at EU level the Audiovisual Media Services Directive 2010/13/EU (AVMSD) applies, which has been recently amended by Directive (EU) 2018/1808 of 14 November 2018 and which must be transposed by 19 September 2020. The AVMSD is based on the country of origin principle as regards Regulation of AV services and introduces minimum harmonisation in areas of general public interest, which is implemented through national regulatory systems[footnoteRef:91]. The regulatory framework covers both linear (television) and non-linear (on demand) services such as VoD as well as, from 19 September 2020 onwards, also video-sharing platforms (VSP)[footnoteRef:92]. The AVMSD (as amended) defines the rules for promotion of European works, by requiring in particular VoD services to reserve to European works a share of at least 30% of their catalogue and to ensure their prominence. The AVMSD recognises also the option for Member States to impose, in line with cultural policy objectives, proportionate and non-discriminatory financial contribution obligations to cross-border VoDs and broadcasters targeting audiences in their territory[footnoteRef:93]. The AVMSD further includes measures recognising that Member States may ensure that broadcasters under their jurisdiction do not exercise exclusive rights in such a way that a substantial proportion of the public is deprived of the possibility to follow events designated by that Member State as being of major importance to society. Under Article 14 of the AVMSD, the Member State that makes use of this possibility needs to draw up a list of such designated events that should be available on free television (by whole or partial live coverage or whole or partial deferred coverage, where appropriate)[footnoteRef:94]. The AVMSD, which regulates the functioning of online content services, leaves however standards of copyright and related rights protection unaffected.  [91:  In addition, national-based regulatory systems are also often operating in the AV sector to protect other objective of general interest, such as pluralism of media and child protection.]  [92:  Considering their lack of editorial control, the AVSMD requires platforms to put in place measures to protect users from certain illegal and harmful audiovisual content, as well as to comply with certain rules concerning audiovisual commercial communications.]  [93:  Criteria to determine if a service is targeting audiences in a specific Member State are also suggested in Recital 38 of AVMSD, which proposes, as indicators, advertisement or other promotional activities aimed at customers in that territory, the main language of the services, or the existence of content or commercial communications aimed specifically at the audience in the Member State of reception.]  [94:  Recital 52 of  AVMSD states that ‘[E]vents of major importance for society should, for the purposes of this Directive, meet certain criteria, that is to say be outstanding events which are of interest to the general public in the Union or in a given Member State or in an important component part of a given Member State and are organised in advance by an event organiser who is legally entitled to sell the rights pertaining to those events. Some relevant indicators were developed with the Contact Committee and refer in particular to: 
A special general resonance within the Member State, and not simply a significance to those who ordinarily follow the sport or activity concerned;
A generally recognised, distinct cultural importance for the population in the Member State, in particular as a catalyst of cultural identity;
Involvement of the national team in the event concerned in the context of a competition or tournament of international importance; or
The event has traditionally been broadcast on free television and has commanded large television audiences. 
Following approval by the Commission, which verifies that the measures comply with EU law, the other Member States need to ensure that broadcasters under their jurisdiction do not exercise the exclusive rights in such a way that a substantial proportion of the public in the Member State that designated the events is deprived of the possibility to follow those events.  This is a derogation from the fundamental EU Treaty freedom to provide services based on an overriding reason of public interest, which is intended to ensure wide public access to broadcasts of events of major importance for society and to safeguard the right to information.] 

Copyright-related aspects are on the other hand the subject matter of other recent measures adopted in the context of the DSM. Of particular interest for AV services, the Online Television and Radio Programmes Directive (Directive (EU) 2019/789 of 17 April 2019, to be transposed in Member States by 7 June 2021) covers ancillary online services offered by a broadcasting organisation that have a clear and subordinate relationship with the broadcasting organisation's broadcasts (e.g. simulcasting and catch-up services). In order to facilitate the clearance of rights for the provision of such online services cross-border, the directive provides for the establishment of the country of origin principle regarding the exercise of copyright and related rights for all radio programmes and for television news and current affairs programmes as well as broadcasters’ fully financed own productions. Moreover, although not only limited to AV electronically supplied services but of particular relevance for SVoD, the Portability Regulation (EU) 2017/1128 allows subscribers residing in one Member State to access their paid-for subscriptions to online content services when temporarily present in another Member State. 
Another feature characterising in particular (although not exclusively) AV services is the copyright licensing used to raise production financing ahead of actual production. Future distribution rights are often sold on pre-sale basis (before production starts) and often consist of a minimum guarantee in the form of an advance as well as paying the technical and promotional costs (prints and advertisement, s.c. P&A, including, for example, prints, subtitling/dubbing, posters, trailers, marketing campaign, events, etc.). In addition to distribution pre-sales, the rights in other territories are often sold by an international sales agent (so-called world sales) either during the production process (especially for well-known screen-writers, directors, performers, producers) or, more often, after the film is complete (e.g. after a screening during a major festival). 
As reported in the VVA et al (2020) Study (based on input from stakeholders as well as the findings of the 2017 COMP Sector Inquiry on E-Commerce[footnoteRef:95]), distribution and showcasing of audiovisual content are largely carried out by local operators, which seek licenses to content on a territory-by-territory basis. Because of this, the ability to sell the rights on a territorial basis plays a very important role in the audiovisual sector within its current set-up.  [95:  European Commission Staff Working Document Accompanying the document Report from the Commission to the Council and the European Parliament Final report on the E-commerce Sector Inquiry, 2017.] 

Distributors usually exploit certain rights themselves, such as the theatrical and Home Entertainment (online and offline) rights.  They may also choose to sublicense certain other rights (such as VoD and TV) to other operators such as platforms and broadcasters. They may also work with aggregators, especially when dealing with the big platforms. For instance, licensees then sublicense their VoD rights to an aggregator who sub-licenses to the big platforms for a provision fee that is deducted from the distributor’s share. In addition, distributors usually only acquire the rights to use the subtitles or dubbing for the geographical territory and particular length of time and form of distribution (different platforms), for which they have acquired the right to distribute the content. Therefore, they do not have the contractual ability to convey the right of use of the subtitles or dubbing to third parties for a use beyond said territory, time period and platform.
This is confirmed by the findings of the 2017 Sector Enquiry, reporting that for all defined content types, 45% or more of the rights covered by the licensing agreements submitted by digital content providers were licensed for the territory of one Member State only and rarely more than for a few countries (often with a similar language).
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Figure 33: Territorial scope of rights agreements submitted by digital content providers - By product type


Source: DG COMP Sector Inquiry (2017), p. 226.
Moreover (and unlike with music), exclusivity of rights in terms of technology is often used in association with a territorial scope of the licensing agreement. In addition bundling of rights is a widespread practice in the audiovisual sector. The DG COMP Sector Inquiry has found that in 79% of the licensing agreements submitted by digital content providers and in 89% of the agreements submitted by rightholders, online rights are licensed together with rights in other transmission technologies.[footnoteRef:96] [96:  European Commission Staff Working Document Accompanying the document Report from the Commission to the Council and the European Parliament Final report on the E-commerce Sector Inquiry, p. 221.] 

[bookmark: _Ref22051431][bookmark: _Toc29552189][bookmark: _Toc29850408]Figure 34: Exclusivity in terms of technology and territorial scope of rights agreements submitted by rightholders


Source: DG COMP Sector Inquiry (2017), p. 231.
Within this context, moreover, the peculiarities of sport broadcasting also merit to be mentioned. 
First of all, sport content (and in particular sport events as such) is not covered by copyright protection under EU law. Moreover, again from a regulatory perspective, the large majority of designated events that should be available on free television pursuant to Article 14 AVMSD are actually sport events. Finally, sport media rights are characterised by short duration, the importance of immediacy, its scarcity and its lack of substitutability. 
In practice, therefore, rights to broadcast live sports are negotiated by the organiser of the sports event with media content providers[footnoteRef:97], with a very large share of revenues stemming from rights for live provision. These are also usually sold on a territorially and often exclusive basis to each national operator. The seller usually offers TV rights collectively at a certain minimum price. If several parties are interested in buying these rights, a bidding process (usually blind) is typically started selling the rights to the highest bidder. Rights are often made available to at least two operators, amongst others because of competition reasons. In addition, for major sport competitions and events that also create interest abroad, the rights are sold to operators in other countries on a territorial, and again usually exclusive basis. The rights may be negotiated as a single bundle or may be divided across platforms (e.g. TV, internet, etc.). Key terms in the licensing agreements include the length of the deal, the number of games to be broadcast, the process for selecting particular games for broadcasting, if relevant copyright ownership, and sponsorship rights. Lastly, it should be noted that in addition to live broadcast rights, there is also a market for highlights and bundles of highlights. These highlights are usually sold to the same player(s) who hold the live broadcasting rights and several other players in addition to that.    [97:  In most professional team sports, these rights are exploited by the league. For individual sporting competitions, the event organisers usually promote and exploit the audiovisual rights.] 

Finally, the resulting large use of territorial and exclusive distribution for AV content in general has also triggered scrutiny of contractual restrictions between rightholders and distributors vis-à-vis competition law, reported above (Sec. 3.1.1.)
Funding
The peculiarities of the licensing practices for AV content is also linked to the specific characteristics of funding of AV productions, which require large sunk investments ahead of the release, with high uncertainty as regards future revenues (success) of the product. This makes early financing sources (both public and private, ahead of the release) very important to green-light the production of the content. At the same time, in order to maximise (private) early financing sources, a certain degree of protection of the investments made by investing distributors is considered necessary by the industry, and this is usually achieved through the allocation of territorially limited and exclusive rights to distributors investing in the production ahead of the release (pre-sales), as well as strict control over release windows through different kinds of distributors[footnoteRef:98].  [98:  See Sec. 5.1.3. of the VVA et al (2020) Study for a description of release windows for the AV sector.] 

To provide an accurate snapshot of the role played by the various sources of funding in European audiovisual production, a study published in 2018 by the European Audiovisual Observatory provides valuable insights, although limited to movies released in cinemas (hence not including other AV content not theatrically released, such as TV series).[footnoteRef:99] [99:  European Audiovisual Observatory (2018). Fiction film financing in Europe: A sample analysis of films released in 2016. Available at: https://rm.coe.int/fiction-film-financing-in-europe-2018/1680902fd9. Possible different funding features of content not released in cinemas, therefore, cannot be captured by these figures. A second round of sample analysis for films released in 2017 has also been published in the European Audiovisual Observatory (2020), Yearbook 2019/2020: Key Trends, with similar sample size and methodology. While more granular 2016 figures were used for the elaborations, (similar) 2017 aggregated figures are also reported.] 

On a sample of 445 fiction films released in 2016, the two most important financing sources were direct public funding and broadcaster investments, which accounted for 29% and 25% of total financing, respectively. The second-most important pair of financing sources were pre-sales (excluding national broadcasting rights) and producer investments, which both accounted for 15% of total financing, respectively as detailed also in Figure 35.[footnoteRef:100] [100:  Because France represents a large fraction of total film funding in the sample, and is atypical in its funding patterns, Kanzler (2018) provides separate tabulations with and without France. In this section, we include France. When we consider the possible impact of changes in sector profitability on pre-sales funding later in this chapter, we break them out separately. Finally, 2017 data, based on a slightly larger sample (576 action films) confirm this order of magnitude, although with slight changes in percentages (26% public funding, 24% broadcaster investments, 18% producers investments, 15% pre-sales). Large differences of financing sources across different countries are also confirmed (with public funding reaching 54% in smaller markets and pre-sales up to 17% in the five biggest markets), European Audiovisual Observatory (2020) Yearbook 2019/2020: Key Trends, pages 8-9.] 

[bookmark: _Ref22664384][bookmark: _Toc29552176][bookmark: _Toc29850398]




Figure 35: Breakdown of cumulative financing volume by source (2016)
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However, pre-sales have an even higher share compared to the percentages shown in Figure 35. As explained in the methodological notes of the study, broadcaster investments are defined as ‘the cumulative amount of two different types of broadcaster investments: pre-sales to broadcasters as well as direct producer equity cash investments undertaken by broadcasters both in the main country of origin as well as in minority co-producing/-financing countries.’ Hence, the amount of pre-sales which are counted as ”broadcaster investments” (around EUR 282 million as shown in Figure 36) can be added up to the EUR 222.4 million of pre-sales (excluding broadcasters) in Figure 35. This total figure would make pre-sales the first financing source with a 36% share, largely raised on national markets (91% of the overall volume). 
[bookmark: _Ref22664634][bookmark: _Toc29552177][bookmark: _Toc29850399]Figure 36: Detailed breakdown of cumulative financing volume by source (2016): broadcaster investments and pre-sales
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Source: European Audiovisual Observatory
According to the sector, this source of financing is of particular importance for productions “at the margins”, i.e. those with lowest prospects of (certain) revenues[footnoteRef:101]. On the other hand, the VVA et al (2020) Study also highlights, on the basis of the European Audiovisual Observatory report, that the proportion of pre-sales appear relatively more important for large productions rather than smaller ones, where the weight of public funding is significantly more important[footnoteRef:102]. [101:  Oxera (2016).]  [102:  This is also confirmed in the 2017 figures reported in the last Yearbook.] 

[bookmark: _Ref29635284][bookmark: _Ref30081146][bookmark: _Toc29850430]Figure 37: Contribution of pre-sales and of public funding to cinema production budgets, Europe excluding France, 2016
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Source: Kanzler, 2018; VVA et al (2020) calculations.
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Figure 38: Contribution of pre-sales and of public funding to cinema production budgets, France only, 2016.
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Source: Kanzler, 2018; VVA et al (2020) calculations.
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Alongside that traditional funding and distribution model, however, the increasing role of large global players active in both distribution and production of AV content over the internet is evident. In this case investments in original productions are directly exploited by a distributor already active over large (global and/or in any case pan-EU) territories, which therefore usually means they hold the rights globally or in any case for a large number of territories (see also Figure 39). 
3.1.5.2. [bookmark: _Toc30002648][bookmark: _Toc30004935][bookmark: _Ref30080194][bookmark: _Toc30073110][bookmark: _Toc30433238][bookmark: _Toc34067697][bookmark: _Toc34068784]Availability, Accessibility, Price differences
[bookmark: _Toc29481417][bookmark: _Toc29481709]The abovementioned dynamic results in a mixed picture, where a large number of purely national providers (active both as FTA publicly or advertised-funded as well as TVoD and SVoD) operate alongside few global/pan-EU providers (mostly active as SVoD or TVoD)[footnoteRef:103]. [103:  See also European Audiovisual Observatory (2020), Supply of audiovisual media services in Europe MAVISE insights –2019, reporting overall 3069 video-on-demand services available in Mavise countries (including EU28 as well Albania, Armenia, Bosnia and Herzegovina, Georgia, Iceland, Liechtenstein, Montenegro, North Macedonia, Norway, the Republic of Serbia, the Russian Federation, Switzerland, Turkey and Morocco). As regards pay on-demand services only (hence excluding free and catch-up services), these amount to 923 in the EU28. 47% of these services do indeed target other Member States (although with different catalogues) that those of establishment, with a large concentration in the main international hubs home of major pan-EU providers (UK, IE and ES accounting for 2/3 of these services).] 

This is illustrated, with specific regard to SVoD services, by the territorial scope of the sample of providers reported in Broocks et al (2020) as well as in the more restricted sample analysed in the VVA et al (2020) Study (see Table 7 and Table 8 respectively). 
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	DE
	ES
	AT
	FR
	SE
	CZ
	SK
	IT
	PL
	IE
	NL
	BE
	DK
	FI
	PT
	HU
	LT
	EE
	LV
	RO
	GR
	BG
	CY
	HR
	LU
	MT
	SI
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Total x MS
	32
	30
	24
	21
	21
	20
	18
	16
	16
	15
	14
	12
	12
	12
	10
	10
	9
	8
	8
	7
	4
	3
	3
	2
	3
	3
	3
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	Amazon Prime Video
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	27

	FilmDoo
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	27

	iTunes
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	
	1
	1
	1
	26

	Netflix
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	
	
	
	
	
	
	21

	MUBI
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	
	
	
	
	
	
	
	20

	Google Play Movies
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	
	
	
	
	
	
	
	
	19

	GuideDoc
	1
	1
	1
	
	1
	
	
	1
	1
	1
	1
	
	1
	1
	
	
	1
	1
	1
	
	
	
	
	
	
	
	
	13

	RakutenTV
	1
	1
	1
	1
	
	1
	1
	1
	1
	1
	1
	1
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	12

	Microsoft Films & TV
	1
	1
	1
	1
	1
	
	
	1
	
	1
	1
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	10

	Viaplay
	
	
	
	
	1
	
	
	
	
	
	
	
	1
	1
	
	
	1
	1
	1
	
	
	
	
	
	
	
	
	6

	YouTube Movies
	1
	
	
	1
	
	
	
	
	1
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	5

	HBO GO
	
	
	
	
	
	1
	1
	
	1
	
	
	
	
	
	
	1
	
	
	
	1
	
	
	
	
	
	
	
	5

	Sky GO
	1
	
	1
	
	
	
	
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	4

	Chili
	1
	
	1
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	4

	Sony Playstation Store
	1
	1
	
	1
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	4

	Shudder
	1
	
	1
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	Sky Store
	1
	
	1
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	Pantaflix
	1
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	HBO Nordic
	
	
	
	
	1
	
	
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	C More
	
	
	
	
	1
	
	
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	UPC My Prime
	
	
	
	
	
	1
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	Sky NOW TV
	
	1
	
	
	
	
	
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	3

	DaFilms
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Sky Ticket
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Kividoo
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Horizon
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	1
	
	
	
	
	
	
	
	2

	Voyo
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Maxdome
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Plejmo
	
	
	
	
	1
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Amazon TVOD
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Flimmit
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Filmbox
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Be2Can
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	alles kino
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	YouTube Premium
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	2

	Maxdome Store
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Obbod
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Videobuster
	1
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Aerovod
	
	
	
	
	
	1
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	2

	Be tv
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	UniversCine
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Orange VOD
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Uncut Belgium
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	In-Edit
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Magio Kino
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Prima Videopůjčovna
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	TriArt
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	cinema[s] @ la demande
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Sky Espana
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	BluTV
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Televeo
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Kuki
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Volta
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Yelo Play
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Sky Online
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Filmin TVOD
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	VIMEO TVOD
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Feelmaker
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Full Moon Streaming
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	HBO Espana
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Draken Film
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Kino VOD Club
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	TIMvision
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Folkets Bio
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Disney+
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Cineman
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	UniversCiné France
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Pathé Thuis
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Filmin SVOD
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Atres Player
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	VOD Poland
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Ruutu
	
	
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Non Stop Entertainment
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	FlixOlé
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	ZMONES Cinema filmai
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	1

	Gaze Net
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Viaplay Store
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	EntertainTV
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	LaCinetek
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	OCS GO
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	K2Studio
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	MEO
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	1

	HBO Go
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	1

	MyTF1vod
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	SFR Play
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Joyn
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Videoland
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Infinity TV
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Horizon/UPC
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Bbox VOD
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Vodafone
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Banaxi
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Mujeres de Cine VOD
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Movistar+
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Filmpopular
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Mediaset Premium Play
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Orange TV
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Fubo TV
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Otta
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	UniversCiné Belgium
	
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Film1
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Blockbuster
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	IPLA
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Disney Life
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	SF Anytime
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Sky X
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Cineclick
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	realeyz
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Ziggo
	
	
	
	
	
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Mitele
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Benece online
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Starz Play Amazon Channel
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Canal VOD
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	O2TV
	
	
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Filmo TV
	
	
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Agile TV
	
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1

	Filmtastic
	1
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	1



[bookmark: _Ref31287988][bookmark: _Ref34126715][bookmark: _Ref30004346]Source: EAO Lumière and JRC calculations


[bookmark: _Ref49757777]Table 8 - Availability and prices of audiovisual streaming services across the EU 28
	Country
	Currency
	Service
	

	
	
	Netflix (Basic)
	Amazon Prime Video
	HBO
	viaplay (films and series)
	c more (films and series)
	YouTube Premium
	Mubi
	Paramount+
	Eurosport
	hayu
	Maxdome
	Moviestar+
	IPLA
	Time Vision
	Avg. Price for SVoD services in each country

	AT
	EUR
	7.99
	7.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	0
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.99

	BE
	EUR
	7.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.16

	BG
	EUR
	7.99
	s. u.**
	2.88
	s. u.**
	s. u.**
	10.99
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.71

	CY
	EUR
	7.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.49
	s. u.**
	s. u.**
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	7.82

	CZ
	EUR
	7.99
	s. u.**
	5.031*
	s. u.**
	s. u.**
	6.98*
	7.761*
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.55

	DE
	EUR
	7.99
	7.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	s. u.**
	7.99
	s. u.**
	s. u.**
	s. u.**
	8.82

	DK
	EUR
	10.27*
	5.99
	12.87*
	12.87*
	12.87*
	15.47*
	11.57*
	s. u.**
	16.77*
	6.37*
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	11.67

	EE
	EUR
	s. u.**
	5.99
	s. u.**
	s. u.**
	s. u.**
	2.79*
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	4.59

	EL
	EUR
	7.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.49
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	7.16

	ES
	EUR
	7.99
	7.99
	7.99
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	s. u.**
	s. u.**
	8
	s. u.**
	s. u.**
	8.71

	FI
	EUR
	7.99
	5.99
	9.95
	s. u.**
	12.95
	11.99
	9.99
	7,95
	6.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.87

	FR
	EUR
	7.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.59

	HR
	EUR
	7.99
	s. u.**
	4.99
	s. u.**
	s. u.**
	9.36*
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.83

	HU
	EUR
	7.99
	5.99
	4.47*
	s. u.**
	s. u.**
	5.37*
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	5.76

	IE
	EUR
	7.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	s. u.**
	5.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.39

	IT
	EUR
	7.99
	4.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	5
	7.83

	LT
	EUR
	s. u.**
	5.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	5.99

	LU
	EUR
	7.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.16

	LV
	EUR
	s. u.**
	5.99
	s. u.**
	s. u.**
	s. u.**
	8.49
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.49

	MT
	EUR
	7.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	7.49

	NL
	EUR
	7.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	11.99
	9.99
	s. u.**
	6.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.16

	PL
	EUR
	7.14*
	5.99
	4.18
	s. u.**
	s. u.**
	5.04
	s. u.**
	s. u.**
	15
	s. u.**
	s. u.**
	s. u.**
	15
	s. u.**
	8.72

	PT
	EUR
	7.99
	5.99
	s. u.**
	s. u.**
	s. u.**
	8.49
	s. u.**
	s. u.**
	6.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	7.37

	RO
	EUR
	8.99
	5.99
	2.99
	s. u.**
	s. u.**
	26
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	9.79

	SE
	EUR
	8.99*
	5.99*
	9.21*
	s. u.**
	12.93*
	11.07*
	8.84*
	s. u.**
	12*
	4.56*
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	9.20

	SI
	EUR
	7.99
	5.99
	4.99
	s. u.**
	s. u.**
	7.19
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.23

	SK
	EUR
	7.99
	5.99
	4.99
	s. u.**
	s. u.**
	7.19
	s. u.**
	s. u.**
	4.99
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	6.23

	UK
	EUR
	6.95
	6.95
	s. u.**
	s. u.**
	s. u.**
	13.91
	11.59
	s. u.**
	8.11
	5.79
	s. u.**
	s. u.**
	s. u.**
	s. u.**
	8.88

	Average Price per Service
	8.09
	6.26
	6.21
	12.87
	12.92
	10.45
	9.98
	7.95
	7.15
	5.83
	7.99
	8.00
	15.00
	5.00
	

	Average excluding UK
	8,13
	6,23
	6,21
	12,87
	12,92
	10,32
	9,92
	7,95
	7,11
	5,83
	7,99
	8,00
	15,00
	5,00
	


*Currency converted
**s. u. = service unavailable
Source: VVA et al (2020)
Unlike music, however, the availability of several local and pan-EU service providers in almost all Member States[footnoteRef:104] does not give a clear picture of the effective availability of similar catalogues (and above all of different linguistic versions) across Member States. Indeed catalogues of VoD streaming services are highly differentiated across countries, including different linguistic versions of films, with a large share of titles available only in few territories and/or on an exclusive basis. [104:  In any case 6 MS are only served by a couple of providers, according to the elaborations gathered during the review.] 

According to a study by the JRC (2020)[footnoteRef:105], based on the Lumière and Ampère databases, VoD catalogues overlap on average, between all EU27 countries (excluding linguistic differences) by 14%[footnoteRef:106], and only slightly more (21%) when taking into account the larger, but more geographically limited, Ampère database. Moreover, the extent of cross-border availability and catalogue overlaps varies by country size, with smaller countries having fewer titles and lower cross-border availability than larger countries. This trend is shown in Table 9 on the basis of the platforms covered by the Lumière database[footnoteRef:107]: e.g. consumers in Greece have access to 1.3% of all the titles available in all EU Member States, while consumers in Germany have access to 43.1% of all film titles available in all Member States. The figures for the Ampère database are somewhat different because it covers less countries and VoD platforms, but unlike Lumière also includes TV shows. Still, the average cross-border availability is similar. [105:  Broocks, A., N. Duch-Brown, E. Gomez-Herrera, and B. Martens (2020), Geo-blocking:  A literature review and new evidence in online audiovisual services, JRC Digital Economy Working paper 2020-1. ]  [106:  When including in the sample also UK, which has the highest amount of single titles, the percentage decreases to 13,6% (in both Lumière and Ampére samples). Whether and to what extent titles featuring in the UK will remain available in one or some Member States after Brexit, however, cannot be predicted. ]  [107:  For some countries showing very little overlap (MT, SI, BG, HR, CY, LU) the Lumière database does not include Netflix. More generally, the Lumiére database only include films. ] 

[bookmark: _Ref34062161]

Table 9 - Cross-border film availability in Lumiére and Ampére (JRC calculations)
	 
	Lumière
	 
	Ampère

	MS
	unique titles
	country share
	 
	unique titles
	country share

	 
	
	
	
	
	

	MT
	100
	0,3%
	 
	 
	 

	SI
	105
	0,3%
	 
	 
	 

	BG
	112
	0,4%
	 
	 
	 

	HR
	116
	0,4%
	 
	 
	 

	CY
	121
	0,4%
	 
	 
	 

	LU
	336
	1,1%
	 
	 
	 

	GR
	409
	1,3%
	 
	 
	 

	RO
	1838
	5,8%
	 
	6158
	12,97%

	LV
	2995
	9,4%
	 
	 
	 

	EE
	2995
	9,4%
	 
	 
	 

	HU
	3139
	9,9%
	 
	 
	 

	LT
	3238
	10,2%
	 
	 
	 

	SK
	3635
	11,4%
	 
	 
	 

	PT
	3914
	12,3%
	 
	4502
	9,49%

	NL
	4384
	13,8%
	 
	6287
	13,25%

	DK
	4639
	14,6%
	 
	15739
	33,16%

	FI
	4720
	14,8%
	 
	16130
	33,99%

	SE
	4910
	15,4%
	 
	12435
	26,20%

	CZ
	5196
	16,3%
	 
	6499
	13,69%

	PL
	5335
	16,8%
	 
	6232
	13,13%

	BE
	6456
	20,3%
	 
	6553
	13,81%

	IT
	6941
	21,8%
	 
	10862
	22,89%

	ES
	8029
	25,2%
	 
	10292
	21,68%

	IE
	8139
	25,6%
	 
	16933
	35,68%

	FR
	12689
	39,9%
	 
	9522
	20,06%

	AT
	12846
	40,4%
	 
	5327
	11,22%

	DE
	13723
	43,1%
	 
	15684
	33,05%

	
	
	
	
	
	

	Overall
	31828
	14,1%
	
	47462
	21,0%



Note: The above table uses 2019 data, before Brexit, but the UK has been excluded from the table. It assumes that the UK has left the EU and that UK catalogues will no longer be available.  At this stage in the Brexit process however, we do not know whether UK catalogues will still be available in the EU after the transition period. The overall cross-border availability figures would be 13,6% (both for Lumière and Ampère) if the UK catalogue was included.
Source: Lumière and Ampère databases. JRC calculations.



While the extent of cross-border availability and catalogue overlap is low between VoD platforms, it is higher when the same platform provider operates in several countries. This is especially the case for large global VoD platforms such as Netflix, Amazon and HBO.  Table 10 shows that cross-border catalogue overlaps within these platforms increases compared to the abovementioned average (ranging from 41% to 80%, depending on the platform[footnoteRef:108]) and it is in particular driven by their original productions: these often[footnoteRef:109] feature them in several countries where they are active, as shown by the elaboration made by Broocks et al (2020)[footnoteRef:110]: [108:  Even within the group of multinational providers, different rights acquisitions strategies are pursued, as also reported by European Audiovisual Observatory (2020) Yearbook 2019/2020 – Key Trends, page 24.  ]  [109:  Amazon shows somehow a different path with regard to EU movie productions, which remain indeed available in a more limited number of countries.]  [110:  Broocks, A., N. Duch-Brown, E. Gomez-Herrera, and B. Martens (2020), Geo-blocking: A literature review and new evidence in online audiovisual services, JRC Digital Economy Working paper 2020-1.  ] 


[bookmark: _Ref34061837][bookmark: _Ref30070614]Figure 39 - Country availability of original production of Amazon and Netflix[footnoteRef:111] [111:  The density indicates the percentage of occurrences with the corresponding number of countries] 

[image: ]
[image: ]
Source: Ampère data and JRC calculations
Notes: TV shows = series. Original productions are produced by Amazon. Titles are classified as EU productions when the primary producer is located in an EU Member State.
[image: ]
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Source: Ampère data and JRC calculations
Notes: TV shows = series. Original productions are produced by Netflix. Titles are classified as EU productions when the primary producer is located in an EU Member State.

[bookmark: _Ref34056199]However, the three abovementioned providers (Netflix, Amazon, HBO) do not have much catalogue overlap between them (20%), or with smaller national providers (8%), see Table 10. In other words, due to large use of exclusivity, even if several international and national providers are active in the Union, this does not necessarily entail high availability in all Member States. Moreover, consumers would need to switch between VoD service providers, both inside their country and, where possible, between countries, in order to access a larger variety of film titles.

[bookmark: _Ref44680581][bookmark: _Toc35286745]Table 10 - Cross-country overlaps for selected SVoD services in EU27_2020[footnoteRef:112]  [112: The results from Table 10 are part of an analysis conducted by JRC (Broocks et al, 2020). In general, the overlap between two catalogues consists of the items that are present in both catalogues individually. If these catalogues happen to be the same size, the fraction of the overlap, as denoted in Table 10, is equal for both catalogues. However, since this is usually not the case, the overlap noted in Table 5 refers to the mean over both catalogues’ overlaps. This potential bias gets exaggerated when averaging over groups of more than two services (“Big 3”, “others”). Problems can arise especially when comparing small to large catalogues, since the fractal overlap for one is potentially high while it is usually low for the other, resulting in a bias towards values below 50%. Consequently, the data depicted in this table should be interpreted with great caution. ] 

	Platforms:
	Film title overlaps
	TV series title overlaps
	Comparison

	Netflix
	0.63
	0.80
	Across countries

	HBO
	0.44
	0.59
	Across countries

	Amazon
	0.41
	0.62
	Across countries

	Between the Big 3
	0.19
	0.12
	Across platforms

	Between all others
	0.07
	0.08
	Across platforms, simplified

	Between Big 3 and others
	0.20
	0.13
	Across countries and platforms

	Between others and Big 3
	0.22
	0.21
	Across platforms, simplified



Source: Ampère database on 15 EU countries and JRC calculations.
Note: Overlaps are defined as the percentage of titles from one VoD catalogue that is also available in another VoD catalogue. Catalogues can be defined at platform level or at country level.  
These figures are asymmetric: overlap (A/B) ≠ overlap (B/A) because catalogue sizes of A and B are different. The figures in this table are averages of A/B and B/A, across countries and/or platforms. Lower figures imply potentially more gains from variety in switching. 
These findings are in line with an observation in the 2019 Yearbook from the European Audiovisual Observatory to the effect that each title is available on SVoD in Europe in an average of 6.2 countries; however, if Netflix is excluded, each title is available on SVoD in Europe in an average of just 3.1 countries. Nearly half of all EU‑28 non-national titles are available in only one country. Availability on TVoD is even less: on average, only two countries.[footnoteRef:113] [113:  European Audiovisual Library (2019), “Yearbook 2018/2019: Key Trends”, p. 26.  ] 

When it comes to accessibility, the mystery shopping exercise carried out in the context of the VVA et al (2020) Study suggests that audiovisual services sectors are characterised by the highest level of geo-blocking compared to the other sectors, at all stages of the consumer journey[footnoteRef:114]. This is also confirmed by the perception of consumers according to the Flash EB (2019), which for both AV content in general and sport content in particular report the highest share of reported geo-blocking obstacles (60% and 56% of those trying to access cross-border AV and sport respectively)[footnoteRef:115], and in particular the highest share of frequent/constant geo-blocking (22% and 24%[footnoteRef:116] of those trying to access cross-border AV and sport respectively).  [114:  Sec. 5.3.3. The sample of the mystery shopping in the study does not look at the accessibility of the entire catalogue, but only at the accessibility of the service. Hence, even when access and/or registration is possible, this does not ensure that the entire catalogue is accessible and/or that changes in conditions/catalogue may take place upon detection of location. Indeed the most common practice identified for subscription-based services was locking-in consumers based on automatically detected location (or provided address) and changing the offer (content and price) accordingly. ]  [115:  Similar findings reported in the VVA et al (2020) consumer survey.]  [116:  A more frequent experience of geo-blocking for sport rather than AV more generally is also reported in the different sample of the VVA et al (2020) consumer survey.] 

When it comes to price differences, the VVA et al (2020) Study indicates that prices for SVoD services appear to follow a clear country pattern, where there are relatively cheaper countries clustered in Eastern Europe averaging around a EUR 7 monthly subscription fee and relatively more expensive countries averaging around EUR 8 to EUR 10, with Denmark being the most expensive country with an average monthly subscription of close to EUR 12 Table 8). Moreover, the analysis as part of the data collection carried out in the study suggested that there is a positive correlation between price and number of titles in a specific catalogue. When it comes to price differentiation within the same service (where the service is provided in more than one Member State), however, the picture is slightly different than in the music sector, given that, apart a couple of exceptions, the price does not differ greatly across Member States (see Figure 40).  
[bookmark: _Ref29830436][bookmark: _Toc29552194][bookmark: _Toc29850416]Figure 40: Overview of price differentiation of SVoD services offered in Europe by service
[image: ]
Source: VVA et al (2020) 

3.1.5.3. [bookmark: _Toc30002649][bookmark: _Toc30004936][bookmark: _Toc30073111][bookmark: _Toc30433239][bookmark: _Toc34067698][bookmark: _Toc34068785]Demand of consumers
Audiovisual services in general appear to elicit a higher and steadily increasing, cross-border demand and interest compared to other copyright-protected services, even if domestic consumption remains predominant. According to the Flash EB (2019), 9% of internet users actively tried to get cross-border access to AV excl. sport[footnoteRef:117], almost doubling from 2015 to 2019. In addition to that, 31% of those that did not try to get access would be interested to do so (15% for sport). The number of internet users not accessing AV content cross-border therefore constitutes a majority, but cross-border access could be increasingly interesting for consumers[footnoteRef:118]. It can also be noted that AV services in general, and sport content in particular, are by far the content services where viewers resort most frequently to illegal sources (in both cases above 20% of consumers, reaching 25% for sport). One of the main drivers (in particular for general AV content) is indeed linked to larger choice of illegal offers (40%), together with lower prices/free access (in particular relevant for sport)[footnoteRef:119]. Accordingly, AV excluding sport and sport content are, along with e-books (for which however the extent of geo-blocking and therefore the sample is much smaller), the content services which are more likely to be accessed via grey/unknown sources in case of lack of access (10 and 7% of those that did not get access respectively). [117:  An additional 3% tried to get access cross-border to sport content.]  [118:  VVA et al (2020) Annex IV full results of the consumer survey, based on a different sample, indicates that 20% of respondents tried to access cross-border sport content and 21% AV in general. Moreover, interest for younger generations is significantly higher than the average, reaching 20% of internet users aged between 15 and 24 that tried to get access cross-border. ]  [119:  VVA et al (2020), Annex IV full results of the consumer survey.] 

Looking more in-depth at the price sensitivity and importance of language and local content resulting from the consumers’ survey carried out by the VVA et al (2020) Study, price and language accessibility stand out as the main factors that drive consumer behaviour. In this regard noticeable differences however can be highlighted between sport on the one hand and AV content more generally, the demand for the former being significantly more price sensitive and, moreover, significantly less sensitive to language or local content, as reported by the results showing the different willingness to switch to services meant for users in other Member States. 
[bookmark: _Toc29552192][bookmark: _Toc29850411]Figure 41: Consumers' willingness to switch providers or service if it is not meant for users in their country of residence but offers a similar content/catalogue

Source: Q29 Would you switch to another service provider or service NOT meant for users in your country of residence BUT offering you similar content/catalogue?
[bookmark: _Toc29552193][bookmark: _Toc29850412]
Figure 42: Consumers' willingness to switch providers or service if it is not meant for users in their country of residence and offers no or limited local (national) content/catalogue

Source: Q21 Would you switch to another service provider or service NOT meant for users in your country of residence AND offering you no or limited local (national) content/catalogue?
3.1.5.4. [bookmark: _Toc29481418][bookmark: _Toc29481710][bookmark: _Toc30002650][bookmark: _Toc30004937][bookmark: _Toc30073112][bookmark: _Toc30433240][bookmark: _Toc34067699][bookmark: _Toc34068786]Possible effects
Taking into account the complexity of the sector, including the diversity of content, providers, business models, consumers’ preferences, licensing practices and value chain interactions, the identification of all possible effects following a potential extension of the Regulation to the AV sector, and above all their quantification, proves particularly difficult, as shown by the significant limitations usually characterising studies in the sector[footnoteRef:120].  [120:  See the literature review in Sec 5.2. of VVA et al (2020) Study.] 

Moreover, in view of the specific licensing practices reported for the sector (see above sec. 3.1.5.1), the different readings of the review clause illustrated in sec. 3.1.1. may have fundamentally different effects.
The VVA et al (2020) Study identifies some potential effects on the basis of a large set of primary data gathered therein, with a specific focus however on effects on some SVoD services (among the most relevant in the paid on-line market[footnoteRef:121]) active in a representative, albeit small, sample of countries. There is no quantification of resulting effects on the same content in other distribution channels. The quantitative results of that analysis cannot therefore provide definite indications about the extent of effects on the entire industry, but can only provide some insights on trends of potential effects in a specific distribution channel. [121:  Representing almost 80% of the overall EU28 SVOD market in term of subscribers, see European Audiovisual Observatory, Yearbook 2019/2020. Key Trends, page 55. ] 

In substance, under a first  reading of the localisation of the copyright relevant act (Scenario 1), it is assumed that the main driver for cross-border access will fundamentally only be price, given that any service becoming accessible across-borders will seemingly provide only a more limited catalogue than that offered domestically or, if only active in one or few Member State(s), will unlikely be accessible at all or only to a very limited extent in countries where it is not active. This is because it may well not hold the requisite rights for all or several items of its catalogue in other countries, given the general use of territorially limited and exclusive licensing practices. In term of variety gains, therefore, the potential extension may produce little or no effect, mainly limited to original productions (which however are often already available cross-border, see Figure 39 - Country availability of original production of Amazon and Netflix) and/or complementing the future effects of the Directive on online television and radio programmes. Consumers benefitting from the Regulation, therefore, would possibly get access in other Member States to smaller catalogues than those available domestically (even with the same provider), although possibly at a cheaper price. This would also raise an issue of transparency of the effectively accessible catalogue. 
Under this assumption, the VVA et al (2020) Study indicates a possible static reduction of average transaction revenues, possible increases of subscribers[footnoteRef:122] and an overall reduction of revenues for 3 pan-EU SVoD services[footnoteRef:123] and 8 sample countries, as shown by the following figures. At the same time, this model does not take into account possible impacts on other providers (such as local distributors), in the event that they may still hold the requisite rights for other countries and therefore would be obliged to provide access, nor the possible effects on licensing negotiations for these actors.  [122:  Actually based on conservative estimates about price elasticity of demand for AV services. In case of higher elasticity also reported in other studies, the output expansion could be higher.]  [123:  In scenario 1 it is assumed that mostly pan-EU services will be impacted, in view of the assumptions made about limited or no effective accessibility to additional catalogues of purely national providers. ] 

[bookmark: _Ref29825404][bookmark: _Toc29552197][bookmark: _Toc29850419]









Figure 43: Effect of price-driven switching on the revenue per average subscription under Scenario 1 for selected pan-European SVoD services across eight Member States
[image: ]
Source: VVA et al (2020)

[bookmark: _Ref29831784][bookmark: _Toc29552199][bookmark: _Toc29850421]Figure 44: Effect of price-driven switching on the user base under Scenario 1 for selected pan-European SVoD services across eight Member States

[image: ]
Source: VVA et al (2020)

[bookmark: _Toc29552201][bookmark: _Toc29850423]Figure 45: Combined effect of price-driven switching under Scenario 1 for selected pan-European SVoD services across eight Member States
[image: ]
Source: VVA et al (2020)
Under the alternative reading of the criteria for localisation of the copyright-relevant act (Scenario 2), the effects on variety available to customers cross-border may be much more relevant, although versioning differentiation (by right-holders and/or distributors) may also be a strategy to limit cross-border demand. The VVA et al (2020) Study finds that, unlike price-driven switching, driving customers towards the cheapest service, content-driven switching may other hand lead to increasing the value of the average subscriptions[footnoteRef:124]. This would be linked to the fact that consumers would gravitate towards services (and/or national versions of services) with larger catalogues, which turn out to be those with higher prices, often targeting the UK[footnoteRef:125]. A similar effect could also derive from a more frequent switching across the larger number of services and content becoming available, as well as reduction in the use of illegal sources. The sole content-driven switching[footnoteRef:126] could therefore lead to higher revenues for the online services analysed (estimated by VVA et al up to 14% for series and 10% for movies), potentially offsetting the revenues reduction due to price-shifting. [124:  The model describes the case in which everyone who is willing to switch for content reasons switches to his new best option once. It turns out that by doing so, a user will switch on average to a more costly service.]  [125:  In view of the relevance of UK services in the gravitation model, Brexit (and the conditions for the future relationships with UK) may also have an impact on the outcome. Recalculating the impact on revenue by simply excluding UK services results in a revenue loss of 2% (considering Ampère data on movies; 4% for series data). It is however hard to speculate whether no UK and/or similar EN-speaking services will be offered in the Union or, on the contrary, they may still be offered in one or more Member States in the Union after Brexit (hence becoming subject to the Regulation), and at which conditions.]  [126:  Content-driven switching is based on the panel of providers analysed in Table 8 - Availability and prices of audivisual streaming services across the EU 28.] 

Combining price and content driven switching, the VVA et al (2020) Study finds that this effect could actually increase revenues overall (up to 5%, see Table 11), although the analysis is subject to important limitations. In particular, it is based on the limited sample of providers analysed[footnoteRef:127]; more importantly, it does not capture quantitatively possible impacts on different kind of providers, hence the possibility that some service providers may gain and others may lose, which increases substantially in Scenario 2, when the entire range of European services and catalogues may potentially become accessible. Moreover, it does not assess the dynamic impact on producers or the investment in new content development and production. Finally, in view of different features of demand for sport content (more price sensitive and less sensitive to local content), the impacts as regards this specific sub-sector may be different. [127:  For price-driven switching in Scenario 1, the small sample of those services effectively available across the Union (as purely national providers unlikely hold rights for other territories, if not for the small portion of catalogues of own productions); for the content-driven scenario the wider sample of providers listed in Table 8. The combined results of both effects, therefore, are only available for the former category.] 

[bookmark: _Ref30083996][bookmark: _Ref30083990]Table 11 - Estimated impact of the scenarios on societal welfare
[image: ]
Source: Contractor’s calculations based on survey data and whose estimates of subscriber counters per Member State.
In addition to these static possible effects on SVoD services specifically, the VVA et al (2020) also tries to identify relevant elements to identify other possible effects on other services (not necessarily only those covered by the extension of the Regulation) and elements of the value chain. 
First of all, the VVA et al (2020) Study does not quantify possible mitigation strategies: unlike music, a clear univocal price mitigation strategy is not identified, taking also into account the smaller impact on revenues and the importance of catalogue differentiation and importance of local content. As such however this cannot be excluded, in particular for content already accessible in different Member States but under significantly different conditions (this could be the case for those pan-EU SVoD with large price variations and similar catalogues, as well as for premium sport content with value highly skewed towards one domestic market)[footnoteRef:128].   [128:  See Oliver and Ohllbaum (2020) cit. above.] 

As regards possible impacts on other AV services, the Study points to studies showing that while SVoD clearly acts as a substitute for pay-tv in the US, this tendency seems less pronounced in the EU, where they tend more to complement each other[footnoteRef:129] and broadcasters play an important role in local markets. This could therefore suggest that the impact on pay-tv subscription as such may be limited, although not excluded and possibly increasingly relevant in the future[footnoteRef:130]. With regard to the possible effects of increased access to on-line FTA on other paid services, on the other hand, the VVA et al (2020) Study does not analyse in detail the degree of substitution, assuming that some features (in particular strong language and content localisation) would hardly make them a serious competition constraint beyond the share of long- and short-term EU migrants (in any case amounting to 21 million in EU). Yet this impact may have higher relevance for some content (such as sport) where localisation and language may be less important (as reported in the consumer survey) and which is subject to some specific national Regulation in a number of Member States as regards its FTA availability as a “major event”[footnoteRef:131]. The possible effects of enhanced clearance of rights for some content of broadcasters provided on-line triggered by the 2019 Online Television Programme Directive may also need to be verified in this regard, in terms for instance of increased access of FTA on-line ancillary services vis-à-vis other on-line paid content and/or traditional broadcasting activities more generally.  [129:  Grece and Fontaine (2017), based on Ampere consumer data.]  [130:  Although limited to sport, Oliver & Ohlbaum (2020) still reports broadcasting/traditional TV access as the most common mean to access this content, but notes an much higher share of people below 35 accessing this content on-line (23% vs 12% for the older age brackets) and pirated streaming (19% vs 6%).
Figure 32 also shows an increasing weight of SVoD services over pay services.]  [131:  See Oliver & Ohlbaum (2020), estimating a 1 bn€ loss of revenues (out of 4,1bn€ overall) from those sport rights asymmetrically accessible through FTA and pay-tv across different Member States, where FTA distribution will become the dominant distribution model. While this may also correspond to reducing the costs of access in some Member States where currently pay-tv is the only or dominant distributor of such events, the study overall claim this will add to the overall negative impact on overall financing of the sector. ] 

Another possible impact identified is that of the convergence of release windows, a phenomenon already happening but that could be accelerated by increasing cross-border accessibility. Indeed some exposition windows (theatrical and transactional home video – physical and online) show a significant higher profitability per viewer and contribute more in pre-sales to production budgets [footnoteRef:132], so that availability through SVoD services is usually provided at a later stage in the value chain. At the same time, in view of increasing convergence of release windows across different Member States[footnoteRef:133], it is unclear to what extent increased cross-border accessibility through SVoD can affect the most profitable release windows in theatrical and transactional home entertainment (physical and online), in particular in the most profitable (domestic) markets where the content is released first, or overall when the content is released simultaneously across several Member States. [132:  Francisco Javier Cabrera Blázquez, Maja Cappello, Gilles Fontaine, Julio Talavera Milla, Sophie Valais (2019), “Release windows in Europe: a matter of time”, European Audiovisual Observatory.]  [133:  As shown by a recent EAO study, the first TVOD window release varies by only few couple of weeks across different sampled countries (UK, DE, FR, NL, BE), see European Audivisual Observatory (2019): The theatrical – TVOD window: A sample analysis, available at https://rm.coe.int/the-theatrical-tvod-window-a-sample-analysis/1680951884 ] 

From a cultural diversity point of view, the Study indicates that at least from a static/short-term perspective, the gains in terms of catalogue availability will be substantial, in view of the very low degree of availability of content across Member States highlighted in Section 3.1.5.2. Interestingly, it is suggested that the gains could be higher for EU works, as their distribution across the Union is significantly lower than for other, mainly US, works[footnoteRef:134], and, among the former, the works of smaller Member States may gain more over those of bigger Member States which are more likely to be already distributed across borders and may on the contrary face increasing competition. Also, consumers in smaller Member States may benefit more from increased access to catalogues available in larger Member States. However, this finding does not take into account the possible role of national distributors in developing and creating a market for content in and beyond the home market and promote it among consumers[footnoteRef:135], as well as the longer term impacts on investments in content.  [134:  Aguiar and Waldfogel (2019) as well as European Audiovisual Observatory (2019), “Yearbook 2018/2019: Key Trends”, p. 26. ]  [135:  This role is indeed recognised by the Creative Europe MEDIA sub-programme which has been supporting visibility/promotion activities over the past 25 years] 

For these gains to materialise in the long term, therefore, the dynamic impacts on funding and investments need to be analysed. The latter have also implications for cultural diversity both in terms of new EU content produced and the range of distributors and channels offered, and thus ultimately for consumer welfare. 
The sector indeed highlights that eliminating geographical discrimination would reduce the anticipated revenues from European works, leading to lower pre-sales investment in the development and production of works and consequently to a very substantial decline in the number and diversity of works produced, claimed to be more than proportional than the reduction in revenues itself (hence small revenue losses at the distribution level can result in significantly higher impact on investments)[footnoteRef:136]. This is first of all relevant in the case of Scenario 1 (which indeed envisages an overall reduction of revenues). It is however also relevant in Scenario 2, for those providers facing reduced revenues in view of higher competition and switching towards other providers becoming available. The VVA et al (2020) Study does not quantify the possible dynamic effects on investments, in view of the large amount of variables that may affect the analysis. A multiplier effect of loss of revenues on production, while not excluded, is however subject to some observations in the VVA et al (2020) Study. First of all, the relationship between overall end revenues, production revenues (including post-production) and the number of films produced for the EU-28 (based on a UNESCO database) has been investigated. In this regard the VVA et al (2020) Study identifies a certain degree of correlation between overall revenues, production revenues and films production. In particular, each additional €100 million of overall end revenues over the period 2014-2018 corresponded to an additional €170 million of investment in production of audiovisual works, i.e. a factor of 1.7[footnoteRef:137] [footnoteRef:138]. [136:  Oxera (2016).]  [137:  This could confirm a similar multiplier effect also in case of reduction of revenues, as envisaged by the Oxera (2016) Study, but to a much lower degree (that study suggesting a factor between 3 to 8).  ]  [138:  It can also be noted that UK revenues represented 33.4% to 37.2% of EU-28 revenues over those years, but UK production budgets represent 50.2% of the increase over those years. How that would play out going forward is highly speculative in light of various uncertainties over the future relationship with the UK. Moreover, the balance of production between the EU-27 and the UK might well shift in ways that are not yet predictable once the relationships between the EU-27 and the UK settle into new patterns.] 

Figure 46 - Audiovisual sector revenues, production and post-production revenues, and number of national films produced  
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Moreover, the prevalence of pre-sales for larger productions (see above Figure 37) would suggest that any such effect may be higher for bigger productions (and in bigger Member States) than for smaller productions, more heavily based on public financing. In addition, the Study suggests that bargaining adaptations in the negotiations between producers and distributors, as well as constant reduction of production costs, could actually limit the extent of the multiplier effect, although it can nevertheless have an impact ceteris paribus. 
Finally, it remains to be seen whether the possible reaction of producers/right-holders to scenario 2 may be to move towards pan-EU licensing, in order to retain exclusivity (ex-ante) gains over the possible benefits of overall (ex-post) higher consumption, with possible impacts on the structure of the markets. This possible mitigation strategy may actually depend on the differences in demand across different markets, as well as the importance of versioning and localisation of content, which could theoretically limit the volume of passive sales across other territories[footnoteRef:139].  [139:  Oliver and Ohllbaum (2020) study prepared for the sport rightsholders would suggest that pan-EU licensing may be more likely in a number of sport (concerning approx. 6,82bil€ of sport rights revenues) where value of rights is highly skewed towards a single domestic market and pay tv dominates the distribution modalities (such as domestic leagues); according to this study, this may actually raise access costs in non-domestic markets (in addition to a 12% reduction of revenues for rights holders). On possible substitution of territorial exclusivity with linguistic/versioning exclusivity, Hugenholtz (2019)] 


3.1.5.5. [bookmark: _Toc29481419][bookmark: _Toc29481711][bookmark: _Toc30002651][bookmark: _Toc30004938][bookmark: _Toc30073113][bookmark: _Toc30433241][bookmark: _Toc34067700][bookmark: _Toc34068787]Findings
The main findings on the possible effects of a potential extension of the Regulation to the AV sectors are the following:
· While domestic consumption remains dominant, demand for cross-border access to AV services appears to be the highest compared to other categories of content (9% of internet users have tried to get access, an additional 31% would be interested). This number is steadily increasing since 2015. 
· Demand for AV services in general shows some different features for sport on the one hand and other AV content on the other, the former being more price sensitive and less influenced by language and localised content. At the same time, there is currently also lower demand for cross-border access.
· Accessibility and availability of the same AV content across the Union is very limited (on average estimated at 14% across EU27, and 21% within a smaller sample of countries, with large differences among countries and between pan-EU and national providers).  
· SVoD are the fastest-growing services provided over the internet that could be covered by any hypothetical extension and are gaining a growing proportion of distribution revenues (approx. 13% of all paid services, in rapid progression), although they currently still represent a small share (approx. 5%) of the entire AV services market.
· Possible effects on other AV services not included in the scope (pay-tv, cinema admissions) cannot be excluded but are possibly limited in view of the available evidence of complementarity, rather than substitutability, with on-line services, at least in the very short term. There is compelling evidence of the growth of on-line distribution and rapid evolution of the sector, strongly accelerated by the COVID-19 crisis. This should be taken into account in any more future-oriented analysis together with an in-depth analysis of its economic weight in the entire sector ecosystem of content development, financing, production, marketing and distribution. As for possible impact of increased Free-to-air access following a potential extension, this may also require deeper investigation, for instance in the context of sport content. It should also be considered to what extent the possible effect of the Online Television Programme Directive may also be relevant to estimate the effects over other AV services, as well as the future developments of on-line SVoD services vis-à-vis traditional AV services. 
· Overall, different scenarios as regards the localisation of the copyright relevant act may produce substantive differences in view of the general licensing practices in the sector, with distributors often holding territorially exclusive rights. In particular, in scenario 1, only price-driven effects will probably be relevant, because passive sales in countries where copyright has not been cleared are not allowed. This would also lead to sub-optimal access to catalogues across borders. In scenario 2, however, allowing for passive cross-border sales, content-driven effects may be substantial.
· From a static point of view, pure price effects linked with switching to cheaper services point towards moderate reduction of revenues for pan-EU providers considered (in the range of – 4/5%), with a possible increase of quantities sold and overall slightly positive general welfare effects (+3/4%). In the case of content-driven effects (as in scenario 2), the possibility of an increase of an average revenues for providers is not excluded (in the order of + 4/5% for the sample at stake[footnoteRef:140]), with corresponding higher positive overall welfare effects. However, in these estimations the possible impact across different providers may be different (in view of different price-driven[footnoteRef:141] and content-driven[footnoteRef:142] effects), hence the impact on the structure of the industry and players with different characteristics is unclear[footnoteRef:143]. In addition, the impact of dynamic reaction effects on licensed territories is not taken into consideration in the model. It appears that benefits from increased variety are more likely to accrue for consumers of smaller Member States than bigger ones, on the basis of currently lower accessibility of cultural products. On the other hand some price-mitigation strategies by right holders and/or distributors could also offset this effect, as regards content already available across the EU, but under very different conditions and demand, such as for lower income Member States, although the extent and likelihood of such effects is difficult to predict.  [140:  This overall outcome refers to the small sample of providers for which both price and content driven effects may be observed in the 8 sample countries, and is also affected by the effective accessibility of UK/English services in the context of the future relationships with UK: in the sample at stake, if these were to be excluded the outcome could be slightly negative.]  [141:  Benefitting more services in low-price countries.]  [142:  Benefitting more services with larger catalogues, usually those of larger countries.]  [143:  The estimates moreover indicate possible general trends of the market, which however may result in different effects for different kind of providers (e.g. pan-EU and national markets). ] 

· These static impacts need to be contrasted with possible effects from a dynamic point of view in terms of investments in AV content more generally. The possible negative multiplier effect on investments due to a reduction of revenues is not excluded, but according to VVA et al (2020) may be more limited (in the range of - 1.7x) and less skewed towards smaller productions than what is envisaged in other studies. Also the possible negative impact on international pre-sales (pre-sales outside the country of production) should also take into account the low weight of such international pre-sales for EU films released in cinemas (without however excluding possible different investment patterns for TV series).
· The impact on licensing practices is not set out in detail in the VVA et al (2020) Study. While in scenario 1 it may be limited, in scenario 2 it is not clear whether right-holders would shift towards more pan-EU exclusive licensing in order to exploit more the (ex-ante) gains of exclusivity or possibly adapt licensing regimes exploiting more the potential (ex-post) gains in quantity sold stemming from increasing cross-border access. It is also not clear whether this will impact only on-line services covered by the extension or more broadly AV services, in view of the current practice of bundling licenses over different distribution channels.  
· Impact on cultural diversity in terms of access to catalogue and regardless of other possible dynamic factors such as concentration of the market, may be positive in the short term in scenario 2, in view of the possible gains in variety and easier accessibility of EU works across borders, currently under-distributed (compared to US works, for instance). In the long term, this may depend on the impact on investments in production (as regards the number and quality/budget of works produced) and licensing practices (as regards the variety of distributors). 

3.2. [bookmark: _Toc29481420][bookmark: _Toc29481712][bookmark: _Toc30002652][bookmark: _Toc30004939][bookmark: _Toc30073114][bookmark: _Toc30433242][bookmark: _Toc34067701][bookmark: _Toc34068788][bookmark: _Toc49754592] Transport services 
3.2.1. [bookmark: _Toc29481425][bookmark: _Toc29481717][bookmark: _Toc30002662][bookmark: _Toc30004949][bookmark: _Toc30073124][bookmark: _Toc30433243][bookmark: _Toc34067702][bookmark: _Toc34068789][bookmark: _Toc49754593][bookmark: _Toc29481421][bookmark: _Toc29481713][bookmark: _Toc30002653][bookmark: _Toc30004940][bookmark: _Toc30073115]Description of existing sectoral EU legal framework on non-discrimination 
The non-discrimination principle in the transport sector, as provided for in the EU sectoral legislation on air, maritime, bus and coach transport, prohibits traders from discriminating passengers in terms of price based on their nationality[footnoteRef:144]. Traders may only deviate from this principle if it concerns social tariffs (except air services). It means, in principle, that passengers of different modes of transport (air, maritime, bus and coach) can already under the sectoral EU instruments, in general, purchase tickets without any discrimination based on the customer's nationality or on the place of establishment of carriers or ticket vendors.  [144:  Article 1(a) and Article 4(2) of both Regulation (EU) No 181/2011 concerning the rights of passengers in bus and coach transport and Regulation (EU) No 1127/2010 concerning the rights of passengers when travelling by sea and inland waterway regulate the principle of non-discrimination. Article 23(2) and 16(1 of Regulation (EC) No 1008/2008 on common rules for the operation of air services refer to non-discrimination in air transport.] 

The only exception is the rail passenger legislation where a non-discrimination clause does not exist at present but has been included in the legislative proposal for recast of the Rail Passenger Rights Regulation (EU) No 1371/2007. This legislative process is expected to be finalised in 2020. Discrimination cases in the rail sector are currently dealt with on the basis of Article 18 TFEU, which generally prohibits any discrimination on grounds of nationality[footnoteRef:145].  [145:  The Commission's proposal for recast of the Rail Passenger Rights Regulation foresees the introduction of an explicit non-discrimination provision: "Without prejudice to social tariffs, railway undertakings or ticket vendors shall offer contract conditions and tariffs to the general public without direct or indirect discrimination on the basis of the final customer’s nationality or residence, or the place of establishment of the railway undertaking or ticket vendor within the Union". This wording was kept by the EP in its first reading (15/11/2018) but the reference to “residence” was deleted in the Council’s General Approach (02/12/2019).] 

With regard to the scope of the non-discrimination clauses in the air, waterborne and bus sector, they have been introduced with a broadly similar wording but they also differ from each other to a certain degree. The Regulation on air services prohibits any discrimination based on nationality or residence of consumers and on the place of establishment of carriers and ticket vendors. However, it does not foresee that different treatment could be granted, based on social tariffs. The respective Regulations on waterborne and bus transport, in turn, provide for the possibility to introduce social tariffs. However, they do not specifically prohibit a discrimination based on customer’s “residence”. In addition, the prohibition of discrimination laid down in the Regulation on bus transport is explicitly addressed only to carriers, without specifically envisaging ticket vendors.
Article 23 (2) of Regulation 1008/2008 (air transport): "Without prejudice to Article 16(1), access to air fares and air rates for air services from an airport located in the territory of a Member State to which the Treaty applies, available to the general public shall be granted without any discrimination based on the nationality or the place of residence of the customer or on the place of establishment of the air carrier's agent or other ticket seller within the Community".
Article 4 (2) of Regulation 1177/2010 (maritime transport): "Without prejudice to social tariffs, the contract conditions and tariffs applied by carriers or ticket vendors shall be offered to the general public without any direct or indirect discrimination based on the nationality of the final customer or on the place of establishment of carriers or ticket vendors within the Union".
Article 4 (2) of Regulation 181/2011 (bus transport): "Without prejudice to social tariffs, the contract conditions and tariffs applied by carriers shall be offered to the general public without any direct or indirect discrimination based on the nationality of the final customer or on the place of establishment of the carriers, or ticket vendors within the Union".

Since the respective Regulations on waterborne and bus transport prohibit any direct and indirect discrimination based on nationality, it can be concluded that they also cover unjustified discriminative treatment based on a customer’s residency. According to the CJEU jurisprudence, the requirement for equal treatment between nationals and non-nationals applies not only to overt but also to covert discrimination. This relates to discrimination of “non-residents” who are in most of the cases “non-nationals” and a discrimination against them may constitute an “indirect discrimination based on nationality”[footnoteRef:146]. [146:  See case C-103/08, Gottwald, § 27.] 

However, a difference in treatment of residents could be justified in certain cases. To this end, two conditions must be cumulatively fulfilled where the differentiating treatment shall be (i) based on objective considerations in the public interest, that are independent of the nationality of the non-residents; and (ii) the restriction shall be proportionate to the legitimate aim pursued by the measure that introduces the different treatment[footnoteRef:147]. [147:  See case C-103/08, Gottwald, § 30.] 

Therefore, the sectorial EU transport legislation prevents the inclusion of discriminatory clauses and tariffs in transport contracts – when those relate to nationality, residence and establishment. However, there is no explicit ban on restrictions for on-line access, as unconditionally prohibited under the Geo-blocking Regulation: (i) blocking of access to webpages in other Member States where such contracts and tariffs are offered; (ii) re-routing to other webpages, imposed on customers in line with their place of residence, and (iii) restrictions related to payment means.
3.2.2. [bookmark: _Toc30433244][bookmark: _Toc34067703][bookmark: _Toc34068790][bookmark: _Toc49754594]Evidence on geo-blocking practices 
The transport sector and transport network are of fundamental importance to our economy and society. They allow the free movement of persons and goods and are closely interlinked with the freedom to provide services and the free movement of capital. Transport is therefore at the foundation of the Single Market and the economic growth. Furthermore, the transport infrastructure, also helps our trade policy and links to third countries flourish.
The needs of society today call for an increase in multi-modal, efficient and sustainable transport and mobility services. A key element in this respect is their digitalisation. 
[bookmark: _Toc29481423][bookmark: _Toc29481715][bookmark: _Toc29482771][bookmark: _Toc30002655][bookmark: _Toc30004942][bookmark: _Toc30073117][bookmark: _Toc30094217][bookmark: _Toc30180087]As mentioned, the Mystery Shopping Survey commissioned by the Commission and carried out at the end of 2019 looked into geo-blocking practices in the Member States at different stages of the shopping process in the transport sector (passenger air, rail, bus/coach and maritime services), for services sold on-line. The different stages of the shopping process encompassed e.g., the access to ticket vendors’ or carriers’ webpages (re-routing), purchase of tickets (price and fees) and possible discrimination based on payment means. A comparison of trends was made with regard to one transport mode, notably, airline service websites as these were covered in the Mystery Shopping Study carried out in 2015, before the submission by the Commission of the proposal for the Regulation. 
The 2019 Mystery Shopping Survey revealed the following results, as presented below. The results for the transport sector are broken down into the main transport modes that were included in the survey namely: airlines, bus/coach transport, trains and maritime transport (ferries). 
Access to websites
Cross-border shoppers were generally able to access the exact transport service website they sought access to. This is especially the case for airline service websites (1.2% failure to access exact website) and bus service websites (4. 8% failure to access exact website). For ferry services and train services the share of websites that couldn’t be accessed in their exact same form as domestic shopper would see is notably higher - 14.2% and 11.5% respectively.
Figure 47 - Website access (transport modes), mystery shopping survey 2019

Source: Ipsos et al (2020)
Even if they allow cross-border shoppers to visit their website, traders can still restrict access by adjusting the content of their website depending on the shopper’s location. While changes in the formal aspect of the website do not necessarily affect its content (and vice versa), it nevertheless can provide a first indication on whether such changes may take place, hence the in 2019 Survey shoppers were requested to indicate first sight differences with the outline of the website. While in a main sample, overall, for 98.4% of the websites that could be accessed, the website appeared to be exactly the same, including the same default language as offered to domestic shoppers, in the transport sector, exact same website appearance for cross order shoppers was found in more than 99% of train, bus, ferry and airline websites.
Figure 48 - Website differences (transport modes) mystery shopping survey 2019

Source: Ipsos et al (2020)

Product availability
Product/service availability in the transport sector is almost similar to the overall average (see section 2.2.1 above) in the two transport modes. Airlines and busses both score very high in terms of availability (93.2% and 94.7%), but ferry and train websites perform worse as a higher proportion of websites do not offer cross-border customers the same services (16.9% and 29.3%, respectively).





Figure 49 - Websites offering the same services to cross-border shoppers (transport modes) - mystery shopping survey 2019

Source: Ipsos et al (2020)

Registration
Geo-blocking in the registration phase often is aligned with the frequency reported in other sectors covered by the Regulation (actually lower for airlines and bus sectors). Also in this regard, however, train and ferry websites score worse. 
Figure 50 - Failure to register, transport sectors (mystery shopping survey 2019)

[bookmark: _Toc29848523][bookmark: _Toc30002660][bookmark: _Toc30004947][bookmark: _Toc30073122][bookmark: _Toc30433249]Source: Ipsos et al (2020)

Payment
Geo-blocking at the payment stage for websites in the transport sector is rather rare and occurs less than in other industry sectors observed. When comparing different transport modes, the survey shows that in the bus sector, geo-blocking at the payment stage is extremely rare (less than 1%), however, it is a bit higher in ferry and train sectors. 
Figure 51 - Payment restrictions (transport modes) mystery shopping survey 2019

Source: Ipsos et al (2020)

Price differences
The Study shows that airline, train and bus transport websites use different prices than in other non-transport sectors slightly more often. The practice of using different prices for cross-border shoppers is most common among train websites (32.6%) and airline websites (31.9%). For airline websites, this figure represents a decrease of 11.6 percentage points compared to 2015. Price differences are least common among ferry websites (18.9%).
Figure 52 - Websites with price differences (transport modes)


Source: Ipsos et al (2020)

3.2.3. [bookmark: _Toc34067704][bookmark: _Toc34068791][bookmark: _Toc49754595]Findings 
· The 2019 Mystery Shopping Survey suggests that geo-blocking practices in all the separate transport modes observed – airlines, bus/coach, train and maritime – are relatively infrequent and often in line with the findings for other services covered by the Regulation, with some notable exceptions. 
· Geo-blocking at the access (to the websites) stage is rather low but differs between transport modes (airlines scoring best, ferry and train, scoring less well).
· Geo-blocking as to product availability is slightly higher than overall average, but overall product/service availability is still high; again, in ferry and train services websites, the shoppers are more likely to face restrictions on services availability than in airlines and bus transport services.
· With regard to using different prices for cross-border shoppers, this happens slightly more often in airlines, train and bus transport modes, compared with overall average.
· Geo-blocking at the registration stage occurs less frequently than overall average for bus and airlines, but much more often for ferry and railways.
· Geo-blocking at the payment stage also occurs less frequently than overall average. It occurs very rarely in the bus and airlines transport mode.
· As to differences in the transport modes, the Survey results suggest that geo-blocking practices are occurring more in the train and ferry websites. 
· Overall, Geo-blocking practices in all the transport modes observed – airlines, bus/coach, train and maritime – are rather low and score lower than the overall average, except as to the access to the websites (in bus, train and ferry transport modes), price differences (airlines, train and bus transport modes), registration (ferry and train transport modes) and the same product availability, where the geo-blocking score is somehow higher than overall average in other sectors. The more frequent incidence of Geo-blocking practices in the rail sector may be explained by the fact that current Rail Passenger Rights Regulation does not provide for explicit non-discrimination clause, which should change with adoption of the recast Regulation.
· In conclusion, the 2019 Mystery Shopping Survey has not reported widespread geo-blocking practices in the transport services field. 
· Finally, rather low Geo-blocking practices in the transport sector and the ongoing recast of the Rail Passenger Rights Regulation does not justify opening of the Regulation at the moment to extend its scope to the transport services field, but would rather suggest increased monitoring of marketing practices of operators, often operating with a substantial position in the national market.

3.3. [bookmark: _Toc30433250][bookmark: _Toc34067705][bookmark: _Toc34068792][bookmark: _Toc49754596][bookmark: _Toc29481427][bookmark: _Toc29481719][bookmark: _Toc30002664][bookmark: _Toc30004951][bookmark: _Toc30073126]Financial services 
3.3.1. [bookmark: _Toc30433251][bookmark: _Toc34067706][bookmark: _Toc34068793][bookmark: _Toc49754597][bookmark: _Toc29481428][bookmark: _Toc29481720][bookmark: _Toc30002665][bookmark: _Toc30004952][bookmark: _Toc30073127]Evidence on cross-border demand and geo-blocking practices 
In March 2017 the European Commission published an action plan setting out a strategy to strengthen the EU single market for retail financial services, including a large range of services such as bank accounts, payment cards, consumer and mortgage credit, insurance and long-term savings products[footnoteRef:148]. Several actions of the plan triggered a range of ongoing in-depth assessment aiming at, inter alia, assessing the remaining obstacles to cross-border provision of services, taking also into account the specificities of these service and in particular the important regulatory objectives to be taken into account besides the single market objective (such as consumer protection, responsible lending, effective supervision). Accordingly, a range of on-going evaluation exercises are gathering data also on cross-border demand for these services as well as, to some extent, on the extent of geo-blocking practices. [148:  Communication from the Commission to the European Parliament, the Council, the European Central Bank, the European Economic And Social Committee and the Committee of the Regions Consumer Financial Services Action Plan: Better Products, More Choice COM/2017/0139 final, see notably actions 7, 9 and 11.] 

First of all, with regard to consumer credit the on-going evaluation of the Consumer Credit Directive (CCD) shows a significant interest in looking for cross-border offers (29% in the consumer survey[footnoteRef:149]). This however translates into a very low (and stagnant) amount of credit granted cross-border (0.9%), apparently due to legal obstacles for providers (such as regulatory divergences and objective difficulties in checking credit worthiness across borders[footnoteRef:150]) as well as widespread limitations to cross-border access to offers of consumer credit[footnoteRef:151]. This is coupled with reportedly low final demand to enter into a contract (also in view of lack of awareness, language or regulatory differences)[footnoteRef:152].  [149:  Evaluation of Directive 2008/48/EC on credit agreements for consumers – ICF Final Report (2020) consumer survey.]  [150:  See case study 6 (Creditworthiness assessment) of ICF (2020).]  [151:   See case study 7 (Cross-border access to credit) of the abovementioned study for further details]  [152:  Evaluation of Directive 2008/48/EC on credit agreements for consumers – ICF Final Report, Sec. 3.4.1.] 

As regards distance sales of financial services more generally, data from 2016 finds that 92% of Europeans have never purchased a financial service in another Member State. When stating the reasons, refusal of providers accounted for 2% of replies, while other referred to other kind of obstacles. More recent findings carried out in the context of the DMFSD (Distance marketing of financial services Directive) evaluation, report a similar 4% figure where geo-blocking/discrimination was mentioned as a reason preventing purchase of a financial product at distance. 
However, there seems to be more interest for cross-border trade in the field of distance sales of financial services, according to some figures. 15% of the respondents to the consumer survey carried out for that evaluation claimed to have purchased financial services from another Member States via distance means or tried to do so and 32% of those that had not tried it yet would do it to find better deals. Natural barriers seem the main matter of concern for consumers when considering cross-border purchases. The main reason indicated by respondents for not considering purchasing financial products at a distance from another EU country was uncertainty about their rights or where to turn to get redress in case of a problem (35%), followed by the fact that they are satisfied with the services offered in their country (27%), that they prefer face-to-face contact (23%), and finally due to language barriers (15%)[footnoteRef:153].  These reasons for the low volume of cross-border trade would seem to apply across the board and cover all financial services. However, other more significant regulatory and non-regulatory reasons exist (also depending on the specific type of financial services) justifying that low volume such as, tax rules, national solvency regimes, national markets features, national foreclosure rules, notary and residential real estate registration rules (for mortgage credit), etc. Furthermore, there may be some inconveniences, cost and risk when the currency in the Member State of the buyer is different than in the Member State of the seller (when one of the two is not member of the Eurozone). [153:  These figures echo those of Eurobarometer 446.] 

Overall, it seems that there is however some unmet demand for specific services, such as consumer credit. For instance, about 15% of respondents to the consumer survey that tried to purchase financial services in another Member State. The most common experiences were that they were redirected to a website that was specific to the country where they live (29%) or they could not access the website (19%). Difficulties in accessing ‘foreign’ websites (e.g. because they are blocked or they redirect consumers to domestic or global website) or entering their residence[footnoteRef:154] were also reported by consumers and a significant part of the mystery shoppers (more than 25%).  [154:  See consumer survey carried out in the context of the DMSFD evaluation and BEUC response to the Commission consultation on Green Paper on retail financial services. Available at: https://www.beuc.eu/publications/beuc-x-2016-027_fal_beuc_position_green_paper_financial_services.pdf] 

These findings would confirm the persistence of obstacles within the EU single market, which however go well beyond the aspects subject to harmonisation in the CCD and the DMFSD (though certain EU financial services legislation, such as the Payment Accounts Directive - PAD - or SEPA Regulation, already sanction access discrimination on the basis of the place of residence). On the other hand, certain inherent aspects of financial services (such as the important level of regulation as well as the complexity of the services at stake) may make them unsuitable to purely cross-border passive sales. 
Further analysis is ongoing on the regulatory and other relevant elements affecting, inter alia, cross-border demand and provision of financial services. 
In addition, there are ongoing studies that will inform the review of the Payment Accounts Directive and of the Mortgage Credit Directive. Finally, a study on retail investments is ongoing, which will look into, inter alia, pre-contractual information provided to retail investors  prior to the purchase of an investment product.
3.3.2. [bookmark: _Toc29481429][bookmark: _Toc29481721][bookmark: _Toc30002666][bookmark: _Toc30004953][bookmark: _Toc30073128][bookmark: _Toc30433252][bookmark: _Toc34067707][bookmark: _Toc34068794][bookmark: _Toc49754598]Specificities of the sector 
Financial services are tightly regulated. For reasons of public supervision, the EU legislative framework subjects financial service providers to a system of passporting, whereby a firm wishing to sell its products cross-border is subject to a notification procedure to the host Member State. Examples of such notification requirements are Article 33-39 Capital Requirements Directive (for banks)[footnoteRef:155], Article 34-35 Markets in Financial Services Directive (for investment firms)[footnoteRef:156] and Article 4 Insurance Distribution Directive (for insurance distributors)[footnoteRef:157].  [155:  Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and the prudential supervision of credit institutions and investment firms]  [156:  Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial instruments]  [157:  Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance distribution] 

When a financial service provider exercises the freedom to provide services in another Member State it is, depending on the sector, subject to additional national legal requirements in the host Member State. In the insurance sector for example, providers have to comply with the rules of general good[footnoteRef:158] of the host country (consumer protection, pre-contractual information, but also prohibition of certain clauses). For investment services wishing to sell Packaged Retail Investment and Insurance-Based Products (PRIIPs[footnoteRef:159]), operators have to comply with rules on advertising and language requirements. In general, the consumer protection law of the host country is applicable, with specific rules applicable in particular for insurance contracts.  [158:  Cf. Article 11 IDD]  [159:  Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014 on key information documents for packaged retail and insurance-based investment products (PRIIPs)] 

Because of the specific conditions to fulfil, a provider retains the choice whether to actively access a market or not. 
With regard to passive sales, i.e. whereby a customer solicits a financial service or product from a financial firm located in another Member State, refusal to provide the service may occur. In these cases, the firm may be able to invoke legitimate reasons for refusing such a request, e.g. uncertainty as regards the need to notify the host authority and the applicable local law, or that it has not set up systems for Anti-Money Laundering (AML) and Counter-Terrorism Financing (CFT) checks for a customer in another country. It may indeed be costly to perform ad-hoc AML customer due diligence checks on an individual from another country[footnoteRef:160], as the Anti-Money Laundering Directive is a minimum harmonisation Directive and different rules may apply with respect to the type and form of checks to be conducted, and different requirements regarding verification of identity[footnoteRef:161]. In addition to respecting national AML/CFT rules, the bank will also need to make its own AML/CFT assessment about a prospective customer, and in certain cases it may be up to the bank to decide on what should constitute a reliable verification.  [160:  See more generally supply side barriers reported in SWD Evaluation of Directive 2002/65/EC concerning the distance marketing of consumer financial services (2020)]  [161:  In this regard, the minimum harmonisation of AMLD of e.g. Customer Due Diligence (CDD) requirements has resulted in different national rules and a fragmented approach – which in itself constitutes an obstacle to cross-border provision. In such cases, further harmonisation should be pursued, as has been recognised in the Commission “Action plan for a comprehensive Union policy on preventing money laundering and terrorism financing” adopted on 7 May 2020.] 

Specificities of the financial products/markets themselves can also explain the refusal of service cross-border. 
Investment services and life insurance products for instance are designed according to national tax regimes. Therefore, they might not be compliant with tax requirements in another Member State, or may just not be interesting for customers from another Member State. 
In non-life insurance contracts, the place of location of an insured risk determines the insurance premium. Available data and court rulings on damages differ between Member States and may justify objectively differences in treatment. 
With regard to mortgage credit, the location of the collateral and diverse foreclosure rules creates difficulties in terms of cross-border recovery and non-harmonised creditworthiness assessment procedures and data also constitute barriers to cross border selling.
3.3.3. [bookmark: _Toc29481430][bookmark: _Toc29481722][bookmark: _Toc30002667][bookmark: _Toc30004954][bookmark: _Toc30073129][bookmark: _Toc30433253][bookmark: _Toc34067708][bookmark: _Toc34068795][bookmark: _Toc49754599]Description of existing sectoral EU legal framework
When it comes to retail banking services, there are several products, for which there could potentially be demand or which could be provided cross-border. For instance, banks can offer payment accounts, saving accounts, consumer credit or mortgage credit. Anecdotal evidence[footnoteRef:162] shows however that a relatively low number of consumers are interested in cross-border products offered by banks - mainly those who either live and work in border areas or who often travel to another Member State. The majority of consumers refrain from accessing cross-border financial services for practical reasons: language barrier, lack of trust towards foreign providers, physical distance to the branch, unfamiliarity with the provider’s national legislation, inconvenience, cost and risk when the currency is different, etc. [162:  Eurobarometer 2016 and consumers’ complaints] 

For certain retail financial services however, there are specific laws at EU level, which regulate access to them, including in a cross-border context. For instance, the Payment Accounts Directive (PAD) allows for access to a payment account with basic features (hereinafter “basic payment account”) for all consumers legally resident in the Union. Article 15 specifies that this right applies irrespective of the consumer’s nationality or place of residence. However, the Directive allows some exceptions, in particular, if the bank considers that it would be in breach of the AML and/or counter-terrorism financing rules. The review of the PAD is currently on-going. Among other aspects, the review will aim to assess the demand as well as the obstacles for cross-border access to payment accounts. 
The Mortgage Credit Directive (MCD) lays down the rules regarding the free provision of services by credit intermediaries (Article 32). Credit intermediaries have to notify the home competent authority when they intend to carry out business for the first time in one or more host Member States (either under the freedom to provide services or by establishing a branch). The home competent authority then has to notify the competent authority of the host Member State within one month. Before the credit intermediary commences its activities, the competent authorities of the host Member States shall prepare for the supervision of the new entity in accordance with Article 34 of MCD. If necessary, they communicate to the credit intermediary the conditions under which, in areas not harmonised in Union law, it should operate in the host Member State.
The MCD more specifically lays down non-discrimination rules with regard to cross-border access to credit databases used for creditworthiness assessment purposes. However, different national conditions under which these databases operate, or their varied content, constitute an obstacle in accessing the information needed to conduct creditworthiness assessments. If the bank is unable to make an effective assessment because it cannot access such data, it has a justified reason to refuse a consumer the mortgage credit. Another impediment is related to the recovery of the credit from a foreign consumer in case he or she cannot repay it. Mortgage credit is guaranteed by a collateral that might be located in another  country, which may make it more difficult and more onerous for the foreign bank to recover given the differences in national civil regulations. Other issues explaining the low number of cross-border mortgages under the freedom to provide services are the differences in real estate rules and tax regulations.  
Different aspects of cross-border provision of the mortgage credit will be evaluated in the ongoing review of the Mortgage Credit Directive.  
3.3.4. [bookmark: _Toc30433254][bookmark: _Toc34067709][bookmark: _Toc34068796][bookmark: _Toc49754600]Findings 
· Financial services are offered cross-border on the basis of a passport, whereby firms have to comply with a number of requirements, such as notification to the host Member States, consumer protection rules etc. There may be limited cases of passive sales (reverse solicitation) where these requirements don’t apply. However other sector requirements may apply, such as AML checks. Because there are specific regulatory conditions to fulfil, firms providing financial services retain the choice about whether to offer their services to customers in another market (contractual freedom). Beyond cases already regulated by specific EU sectoral legislation like PAD, imposing a new obligation to accept cross-border customers could create additional costs for service providers (e.g. AML checks of foreign IDs) as well as legal uncertainty vis-à-vis sector legislation.
· In general for financial services due consideration often needs to be given to some objective elements related to the recipient of the service affecting its risk profile, which may be more difficult to have access to, depending on  his or her location (such as assessment of creditworthiness across borders). On the other hand, where such elements are less relevant, as for the basic payment account, EU legislation provides customers with a right to receive cross-border services (subject to certain conditions) as set out in the Payment Accounts Directive.
· In conclusion, in view of the specificities of financial services, the ongoing reviews and studies it does not seem justified to consider an extension of the scope of the Geo-blocking Regulation to this category of services. 

3.4. [bookmark: _Toc30433255][bookmark: _Toc34067710][bookmark: _Toc34068797][bookmark: _Toc49754601][bookmark: _Toc29481432][bookmark: _Toc29481724][bookmark: _Toc30002669][bookmark: _Toc30004956][bookmark: _Toc30073131]Telecom Services 
3.4.1. [bookmark: _Toc29481433][bookmark: _Toc29481725][bookmark: _Toc30002670][bookmark: _Toc30004957][bookmark: _Toc30073132][bookmark: _Toc30433256][bookmark: _Toc34067711][bookmark: _Toc34068798][bookmark: _Toc49754602]Specificities of the sector and applicable legislation
Although not featuring prominently among the major sectors subject to discrimination[footnoteRef:163], there is anecdotal evidence of residence or proof of identity requirements occurring with regard to electronic communications.  [163:  For instance ECC reports of complaints do not report telecom services; lack of clarity on the application of Article 20 SD to telecom services was reported in earlier reports of ECC on the application of Article 20, see Do Invisible Borders Still Restrict Consumer Access to Services in the EU? Analysis of Article 20.2 of the Services Directive related consumer complaints reported to ECC-Net between 2013 and 2015 (2016), although also in this case telecoms did not feature among the most concerned sectors.] 

In this regard the European Electronic Communications Code (Directive (EU) 2018/1972 – Code) contains a specific sectorial provision on non-discrimination (Article 99), which is relevant to these type of concerns, and is based on the similar clause enshrined in Article 20 of the Services Directive. In particular Article 99 of the Code stipulates the following: “Providers of electronic communications networks or services shall not apply any different requirements or general conditions of access to, or use of, networks or services to end-users, for reasons related to the end-user’s nationality, place of residence or place of establishment, unless such different treatment is objectively justified.” 
According to this new provision, electronic communications providers could potentially ask for proof of residence or other documents to verify identity for example, but should subsequently not discriminate end-users by applying different requirements/conditions on the basis of nationality, place of residence or place of establishment, unless it is objectively justified. The burden of proof for justification is on the provider, which (see recital 256 of the Code) may apply different conditions “on the basis of objectively justifiable differences in costs and risks, not limited to the measures provided for in Regulation (EU) No 531/2012 in respect of abusive or anomalous use of regulated retail roaming services”.
Member States shall transpose and apply the Code by 21 December 2020, and, therefore, there is so far no practical experience on the application of this new sectorial provision on non-discrimination. Within this context the Commission is in contact with national authorities to address questions they may have in connection to Article 99 and other articles of the Code. 
Whilst Article 99 of the Code applies overall to the provision of electronic communications networks and services, there is further specific EU legislation regarding mobile roaming services which allows providers to potentially envisage a differential treatment of their customers based, in particular, on residence or on stable links with a specific place. In particular, as regards roaming within the EU/EEA, it should be noted that the Code is without prejudice to inter alia the Roaming Regulation (Regulation 2015/2120), which mandated the end of retail roaming charges in the Union from 15 June 2017 and which includes two safeguards to ensure sustainability of the new roaming regime and prevent abuse: the fair use policy and the sustainability derogation.
In particular, the fair use policy aims at ensuring that roaming at domestic price is used when periodically travelling in the EU/EEA (vs permanent roaming).[footnoteRef:164] For this purpose, an operator may ask its customers for a proof of residence in, or other stable link with, the EU/EEA country where it provides services and issues the SIM card to be used at domestic price when travelling abroad (Article 4(1) Implementing Regulation (EU) 2016/2286). The residence/stable link requirement is justified by the objectives of the Roaming Regulation, and the fair use policy intends to prevent a potential distortion (arbitrage) of domestic markets, which are still national.[footnoteRef:165] [164:  See Recital 22 of Regulation 2015/2120: “The ‘fair use policy’ is intended to prevent abusive or anomalous usage of regulated retail roaming services by roaming customers, such as the use of such services by roaming customers in a Member State other than that of their domestic provider for purposes other than periodic travel.”]  [165:  See recital 20 of Regulation 2015/2120: “The mobile communications market remains fragmented in the Union, with no mobile network covering all Member States. As a consequence, in order to provide mobile communications services to their domestic customers travelling within the Union, roaming providers have to purchase wholesale roaming services from, or exchange wholesale roaming services with, operators in a visited Member State.”] 

This rather exceptional regime is justified by the objectively different costs for an operator operating in Member State A (where it has its own spectrum, network assets, etc.) to provide services in another Member State B, at Member State A retail prices. This is also reflected in the study “Assessment of the cost of providing mobile telecom services in the EU/EEA”[footnoteRef:166]. The delivery of such retail services in Member State B would require the said operator to purchase wholesale roaming services from operators in Member State B. For operators in low cost countries, this will not be commercially viable and will inevitably lead to the (direct or indirect) increase of domestic and/or roaming prices. [166:  Axon Consulting (2019) Assessment of the cost of providing mobile telecom services in the EU/EEA] 

An operator may also check that the SIM card is used more in its home Member State than abroad. If a customer has roaming consumption prevailing over domestic consumption or presence in other Member States of the Union prevailing on domestic presence for a sufficient time window (4 months), then the operator may apply small roaming surcharges, after alerting the customer and while this pattern continues.
In addition, in order to allow for the continuous development of the best data offers on domestic markets (e.g. unlimited data), an operator may apply a volume safeguard on roaming data consumed at domestic prices. Beyond that volume, the operator may apply a small roaming surcharge not exceeding the wholesale roaming price cap on data.
Both the fair use policy and the sustainability derogation have been subject to a review in June 2019 and in November 2019. Both the Staff Working Document on the findings of the review of the rules on roaming fair use policy and the sustainability derogation[footnoteRef:167] and the Report on the review of the roaming market[footnoteRef:168] concluded that the evidence available at the time would not support the conclusion that these rules would need to be changed. [167:  Commission Staff Working Document on the findings of the review of the rules on roaming fair use policy and the sustainability derogation laid down in the Commission Implementing Regulation (EU) 2016/2286 of 15 December 2016, SWD(2019) 288 final, available here.]  [168:  Report on the review of the roaming market, COM(2019)616 final, available here.] 

3.4.2. [bookmark: _Toc29481436][bookmark: _Toc29481728][bookmark: _Toc30002673][bookmark: _Toc30004960][bookmark: _Toc30073135][bookmark: _Toc30433257][bookmark: _Toc34067712][bookmark: _Toc34068799][bookmark: _Toc49754603]Findings 
· In conclusion, taking into account the recent introduction of a sector-specific non-discrimination provisions, still to be transposed by the Member States, as well as specific EU legislation allowing traders to envisage specific situations where a different treatment of customers without a close link with the provider’s area may be justified in the context of mobile roaming services, it appears premature to envisage any extension of the Regulation to this sector.  
3.5. [bookmark: _Toc34067713][bookmark: _Toc34068800][bookmark: _Toc49754604][bookmark: _Toc29481437][bookmark: _Toc29481729][bookmark: _Toc30002674][bookmark: _Toc30004961][bookmark: _Toc30073136][bookmark: _Toc30433258] Health services 
3.5.1. [bookmark: _Toc30433260][bookmark: _Toc34067714][bookmark: _Toc34068801][bookmark: _Toc49754605][bookmark: _Toc29481440][bookmark: _Toc29481732][bookmark: _Toc30002677][bookmark: _Toc30004964][bookmark: _Toc30073139]Description of existing sectoral EU legal framework on non-discrimination and cross-border provision 
Cross-border provision of health services in the EU is specifically regulated by Directive 2011/24/EU on the application of patients’ rights in cross-border healthcare[footnoteRef:169]. “Healthcare” is defined in the Directive as “health services provided by health professionals to patients to assess, maintain or restore their state of health, including the prescription, dispensation and provision of medicinal products and medical devices”. The CJEU has held that the Treaty provisions on the freedom to provide services include the freedom for the recipients of healthcare, including persons in need of medical treatment, to go to another Member State in order to receive it there. The same should apply to recipients of healthcare seeking to receive healthcare provided in another Member State through other means, for example through eHealth services[footnoteRef:170]. [169:  OJ L 88, 4.4.2011, p. 45.]  [170:  The Market Study on the Telemedicine (dating October 2018), commissioned by the European Commission inter alia describes the nature and characteristics of telemedicine market as well as potential obstacles to the widespread deployment of telemedicine services. The Study provides some data on the characteristics and size of market for on-line health services. ] 

The Directive provides for a non-discrimination principle of patients (Article 4(3))[footnoteRef:171]. This provision applies to both private and publicly funded health services. Article 4(3) requires the Member State of treatment to apply the principle of non-discrimination with regard to nationality to patients from other Member States. However, it also allows the Member States, under certain circumstances, to adopt measures regarding access to treatment in order to fulfil their responsibility to ensure access to treatment within their territory. Such measures must be justified, proportionate and necessary; they must also be announced publicly in advance. [171:  3. The principle of non-discrimination with regard to nationality shall be applied to patients from other Member States. This shall be without prejudice to the possibility for the Member State of treatment, where it is justified by overriding reasons of general interest, such as planning requirements relating to the aim of ensuring sufficient and permanent access to a balanced range of high-quality treatment in the Member State concerned or to the wish to control costs and avoid, as far as possible, any waste of financial, technical and human resources, to adopt measures regarding access to treatment aimed at fulfilling its fundamental responsibility to ensure sufficient and permanent access to healthcare within its territory. Such measures shall be limited to what is necessary and proportionate and may not constitute a means of arbitrary discrimination and shall be made publicly available in advance.] 

This clause essentially permits Member States to introduce certain safeguard measures to restrict access to healthcare on their territory in case cross-border patients would undermine sufficient and permanent access to healthcare for domestic patients. At the same time, the clause makes it clear that such restrictions must not be used arbitrarily or abusively.
The Commission services are collecting information on the use of this clause by the Member States on an annual basis. According to the most recent information for 2018, of the 25 Member States which replied, only few (including Denmark, Estonia, Romania) have implemented mechanisms that can be used to limit access to cross-border healthcare according to Article 4(3) of the Cross-border Healthcare Directive. However, these mechanisms have, as far as data are available, barely been used. In 2018, Denmark reported 10 cases of patients whose access to treatment had been limited on the grounds of overriding reasons of general interest.
A more general evaluation of the non-discrimination principle under the Cross-border Healthcare Directive might take place in 2022 as part of the evaluation of the Directive.
As regards the sale of medicines over the internet and the possibility to accept foreign drugs/medical appliances prescriptions by on- and off-line pharmacies, this is to a certain extent governed by the EU instruments. 
In particular, the sale of medicines via the internet is covered by the EU pharmaceutical legislation, i.e. Directive 2001/83/EC on the Community code relating to medicinal products for human use.
According to Directive 2001/83/EC, the Member States must allow the sales of OTC (‘over-the counter’) medicines online. EU legislation allows Member States to prohibit the sale of prescription medicines online for public health reasons. The Member States also regulate the scope of drugs requiring prescription.
A patient can only buy a medicine over the internet if it is authorised on its territory. Thus, a patient should be allowed to buy the exact same medicines from an online pharmacy or a brick and mortar pharmacy. Member States may, however, impose additional conditions, justified on grounds of public health protection, for the retail supply of medicines online. Each Member State decides what are those additional provisions on online pharmacies.
Article 11 of the Cross-border Healthcare Directive ensures the recognition of prescriptions issued in all Member States and stipulates that the medical products are dispensed in accordance with national legislation.
The reimbursement of medicines in the “home” Member State for medicine bought from on-line pharmacies in another Member State using a prescription from own Member State (whether scanned paper pdf or e-prescription) depends on national rules.  
Directive 2001/83/EC provides the rules for the online sales of medicines but does not regulate the procedure of public reimbursement. This means, for example, that if a Dutch online pharmacy supplies to a German patient a medicine the patient may then been reimbursed in Germany (Member State of affiliation). The reimbursement follows the general rules in the Member State of affiliation.
3.5.2. [bookmark: _Toc30433261][bookmark: _Toc34067715][bookmark: _Toc34068802][bookmark: _Toc49754606]Findings
· In conclusion, as regards healthcare services under the scope of the Cross-border Healthcare Directive, there does not seem to be an added value of including those under the scope of the Regulation, also taking into account tailored EU sector-specific legislation already providing for non-discrimination of patients and, notably the possibility to restrict the principle of non-discrimination under the latter Directive. Furthermore, no specific issues have been reported to the Commission in this regard. 
· As regards to cross border on-line sales of medicines, this is already possible under Directive 2001/83/EC, subject to several limitations that could be provided under national law. Therefore, it appears that extending the obligations under the Regulation to the on-line sales of medicines would have little impact without harmonisation of conditions that Member States are allowed to impose under the Directive, like conditions of public reimbursement of medicines bought cross-border online or range of drugs subject to prescription in the Member State and thus not available for free cross-border sale.


[bookmark: _Toc34067716][bookmark: _Toc34068803][bookmark: _Toc49754607]Annex – References
· Aguiar, L. and J. Waldfogel – JRC (2014). Digitization, Copyright, and the Welfare Effects of Music Trade. JRC/IPTS Digital Economy Working paper 2014/05. 
· Aguiar, L. and J. Waldfogel – JRC (2016). Netflix: Global Hegemon or Facilitator of Frictionless Digital Trade? JRC Digital Economy Working Paper 2016/09.
· Aguiar, L. and J. Waldfogel (2019). Digitization and the Welfare Effects of Motion Picture Trade, mimeo, September 2019.
· Averas, G; E Gomez-Herrera and B. Martens - JRC (2017). Geo-blocking of Non Audiovisual Digital Media Content in the EU Digital Single Market, JRC Digital Economy Working Paper 2017-02 
· Axon Consulting (2019) Assessment of the cost of providing mobile telecom services in the EU/EEA.
· Batikas, M., E. Gomez-Herrera and B. Martens – JRC (2015). Film Availability in Netflix Country Stores in the EU. Digital Economy Working paper 2015/11.
· Batikas, M., E. Gomez-Herrera and B. Martens – JRC (2015). Geographic Fragmentation in the EU Market for e-Books: The case of Amazon. JRC/IPTS Digital Economy Working paper 2015/13.
· Broocks, A., N. Duch-Brown, E. Gomez-Herrera, and B. Martens – JRC (2020), Geo-blocking: A literature review and new evidence in online audio-visual services, JRC Digital Economy Working paper 2020-1.
· Charles River Associates (2014). Economic Analysis of the Territoriality of the Making Available Right in the EU.
· Civic Consulting (2017) Study for the Fitness Check of EU consumer and marketing law
· De Wolf & Partners (2014), Study on the application of Directive 2001/29/EC on copyright and related rights in the information society (the "Infosoc Directive")
· Duch-Brown, N. and B. Martens (2016). The Welfare effects of lifting geo-blocking restrictions in the EU Digital single Market, JRC/IPTS Digital Economy Working Paper.
· ECC network (2019) For a Europe which protects its consumers in their daily lives - Position Paper on regulation.
· Eurobarometer 446 (2016) “Financial products and services”
· Eurobarometer 477 (2019), “Accessing content online and cross-border portability of online content services”.
· Eurobarometer 503 (2020), Attitudes towards the impact of digitalisation on daily lives”.
· European Audiovisual Observatory (2016). VOD, platforms and OTT: which promotion obligations for European works? 
· European Audiovisual Observatory (2018). Fiction film financing in Europe: A sample analysis of films released in 2016.
· European Audiovisual Observatory (2019): Yearbook 2018/2019
· European Audiovisual Observatory (2020), Supply of audiovisual media services in Europe MAVISE insights –2019
· European Audiovisual Observatory (2020): Yearbook 2019/2020
· Estrella Gomez Herrera and Bertin Martens (2018) Language, Copyright and Geographic Segmentation in the EU Digital, Single Market for Music and Film, Review of Economic Research on Copyright Issues, 2018, 15(1), 20-37.
· Francisco Javier Cabrera Blázquez, Maja Cappello, Gilles Fontaine, Julio Talavera Milla, Sophie Valais (2019), “Release windows in Europe: a matter of time”, European Audiovisual Observatory
· Europe Economics, IViR (2015), Remuneration of authors and performers for the use of their works and the fixations of their performances.
· European Commission (2012), Commission Staff Working Document "With a view to establishing guidance on the application of Article 20(2) of Directive 2006/123/EC on services in the internal market ('the Services Directive')"
· European Commission (2016), Commission Staff Working Document: Impact Assessment accompanying the document Proposal for a Regulation of the European Parliament and of the Council on addressing geo-blocking and other forms of discrimination based on place of residence or establishment or nationality within the Single Market.
· European Commission (2016), Commission staff working document, Geo-blocking practices in ecommerce - Issues paper presenting initial findings of the e-commerce sector inquiry conducted by the Directorate-General for Competition. 
· European Commission (2017), Commission staff working document, Report on the E-commerce Sector Inquiry.
· European Commission (2018). Questions and answers on the regulation in the context of e-commerce
· European Commission (2019), Commission Staff Working Document on the findings of the review of the rules on roaming fair use policy and the sustainability derogation laid down in the Commission Implementing Regulation (EU) 2016/2286 of 15 December 2016
· Christian Grece and Gilles Fontaine (2017), Trends in the EU SVoD market.
· GfK (2015), Mystery Shopping Survey on territorial restrictions and geo-blocking in the European Digital Single Market
· P. B. Hugenholtz, J. Poort (2019). Film financing and the Digital Single Market: its future, the role of territoriality and new models of financing.
· ICF Final Report (2020), Evaluation of Directive 2008/48/EC on credit agreements for consumers – consumer survey
· Ipsos et al (2020), Mystery Shopping Survey on territorial restrictions and geo-blocking in the European Digital Single Market.
· NERA (2019), The possible extension of the EU Geo-Blocking Regulation: Likely impact on the creation, promotion and digital distribution of music in the EU - Report prepared for IFPI
· Oliver and Ohllbaum (2020), The impact of potential changes to European geo-blocking Regulation on sport – Report for SROC
· Oxera (2016), The impact of cross-border access to audiovisual content on EU consumers
· PricewaterhouseCoopers (2016). Turning the Page: the Future of eBooks
· VVA et al (2020), Study on the impacts of the extension of the scope of the Regulation to audiovisual and non-audiovisual services giving access to copyright protected content
· Waldfogel, Joel (2019) The Welfare Effects of Spotify’s Cross-Country Price Discrimination, mimeo, forthcoming in the Review of Industrial Organisation (2020). 
· World Intellectual Property Organization (2013), Mastering the Game, Business and Legal Issues for Video Game Developers, Creative industries – No. 8, p. 33, WIPO publication No 959E.

Willing to switch at 90% of current price	Music	0.41075699401514171	Willing to switch at 80% of current price	Music	6.1037378040441445E-2	Willing to switch at 70% of current price	Music	7.4551222544095755E-2	Willing to switch at 60% of current price	Music	4.9729360689633175E-3	Willing to switch at 50% of current price	Music	4.0947517921925074E-2	Not willing to switch	Music	0.40773395140943186	
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Exact website reached	
other sectors	Airlines
 (2019)	 Airlines (2015) 	 bus	 train	 ferry	0.98699999999999999	0.98824075197246264	0.99491500650264308	0.9520530749473195	0.88464374824113934	0.85766773966210641	Exact website not reached	
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Different language	
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no issues encountered	
other sectors	airlines (2019)	airlines (2015)	bus	train	ferry	0.56399999999999995	0.95325417538068979	0.84299999999999997	0.73460649146725587	0.67500000000000004	0.70745766859818415	issues but possible to register	
other sectors	airlines (2019)	airlines (2015)	bus	train	ferry	0.29499999999999998	2.5167447335721849E-2	1.0999999999999999E-2	0.15071224575813058	1.4999999999999999E-2	1.5927446015104096E-2	failure to register	
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Geoblocking	
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Price differentiation	

Other sectors	Airlines (2019)	Airlines (2015)	Train	Bus	Ferry	0.27200000000000002	0.31867624409477252	0.4349295108390086	0.32588392808712113	0.28981985372867469	0.18898087409542963	
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Table 12.  Breakdown of cumulative financing volume by source (2016)
Ranked by percentage share. Based on all 445 sample films.

Rank Financing sources Amount in MEUR

3 Pre-sales (excl. broadcasters) 2224 16%
4 Producer investments (excl. broadcasters) 2157 15%
5 Fiscal incentives 1441 10%
6 Debtfinancing 234 2%
7 Otherfinancing sources 180 1%
8 Private equity cash investments 162 1%
9 In-kind investments 63 0%
Total sample 14117 100%

‘Source: European Audiovisual Observatory.




image33.png
'3 BROADCASTER INVESTMENTS

357926982 25%
- 3 Broadcaster investments from country of origin 354595 062 25%
- Co-production investments 72981795 %

- Pre-sales 281613267 20%

- 3 Broadcaster investments from minority financing countries 3331920 %
- Co-production investments 1465676 %

- Pre-sales 1866244 %

3 PRE-SALES (excl. broadcasters) 222352727 6%
- 3 Pre-sales in country of origin 201342547 14%

- Outight sales 29743396 »

- Minimum guarantees 171599 151 2%

- 3 Pre-sales in minority financing countries 12326235 %

- Outight sales 12326235 %

- Minimum guarantees 6988377 0%





image34.emf
0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

Micro budget      [0 -500

mio]

Low budget       [500' - 1

mio]

Medium budget [1 - 3

mio]

High budget        [3 -10

mio]

Super high budget

[10 - 30 mio]

Other sources

Non-broadcaster pre-sales

Broadcaster pre-sales

Public sources


image35.emf
0%

10%

20%

30%

40%

50%

60%

70%

80%

90%

100%

Micro budget      [0 -500

mio]

Low budget       [500' - 1

mio]

Medium budget [1 - 3

mio]

High budget        [3 -10

mio]

Super high budget

[10 - 30 mio]

Other sources

Non-broadcaster pre-sales

Broadcaster pre-sales

Public sources


image36.emf

image37.emf

image38.emf

image39.emf

image40.png
18

16

14

12

6
4
2
0
o‘(\O‘e \Y’\\ms 200° af\es\
sj\a\} \(\‘«5 (\dse('\es\
W
*o\ﬂ\me m\\m\
\*e(\\\‘ﬁk as\o\
a(amoxm
u(os‘p(\
(‘m\a\x
NS
M\aw(\?(\«\e\l'\dao
el
Wl
Sk\udde(

Ch
ea
pest
MS
Mo
st ex
pensive MS
=M
ean
servi
ice
price




image41.png
Revenue foran
average transaction

prior to preventing
geoblocking (=100%)

s
3
=z
>
°
£
o
=
S
]
3
£
<





image42.png
User base

prior to preventing
geoblocking (=100%)

3
8
=
S
°
£
o
§
S
3
£
<





image43.png
Gross revenue

prior to preventing
geoblocking (=100%)

<]
@
2
>
o
£
£
c
S
N
o
=
<





image44.emf
Price Quantity Revenue Quantity Revenue

Welfare 

transfer

Reduction 

DWL

Add'l sales 

larger catalogue

Netflix

0.925               1.037               0.960               1.133               1.048               0.070              0.030              0.089                

Amazon

0.921               1.035               0.953               1.131               1.042               0.074              0.027              0.088                

Mubi

0.914               1.054               0.963               1.150               1.051               0.078              0.042              0.088                

Revenue Price switching only With quality switching


image45.emf
105,636

110,365

110,731

112,158

41,092.1    

45,067.9    

49,728.6    

53,299.6    

27,364.6    

28,686.1    

32,340.7    

33,490.5    

1,914    

1,971    

2,058    

2,031    

 -

 500

 1,000

 1,500

 2,000

 2,500

0

20,000

40,000

60,000

80,000

100,000

120,000

2014 2015 2016 2017

Millions of euro

Audiovisual sector revenues, production and post-production 

revenues, and number of national fims produced

Audiovisual goods, services and cinema revenue (EU-28)

Production plus post-production activities (EU-28)

Production plus post-production activities (EU-27_2020)

Total number of national feature films produced (EU-28)


