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GLOSSARY

Term or acronym ‘ Meaning or definition

ACCC Australian  Competition and Consumer Commission (Australia competition

authority)
B2B Business-to-business
B2C Business-to-consumers
BEUC European Consumer Organisation
CPC Consumer protection cooperation
CMA Competition and Markets Authority (United Kingdom competition authority)
DESI Digital Economy and Society Index
DMU Digital Markets Taskforce
DSA Digital Services Act
ECA European Court of Auditors
EEA European Economic Area
ECD e-Commerce Directive
ECHR European Convention on Human Rights
ECN European Competition Network, consisting of NCAs
FTE Full-time equivalent
GDP Gross Domestic Product

Regulation (EU) 2016/679 on the protection of natural persons with regard to the
GDPR processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (‘General Data Protection Regulation’)

ICN International Competition Network

ICT Information and Communication Technologies

IMCO Internal Market and Consumer Protection

JURI Legal Affairs Committee

LIBE Committee on Civil Liberties, Justice and Home Affairs
MCAD Misleading and Comparative Advertising Directive
MFN Most Favoured Nation

NCA National Competition Authority of the EEA

NCT New Competition Tool

NFC Near-Field-Communication

NGO Non-Governmental Organisation




OECD

Organisation for Economic Co-operation and Development

OPC

Open Public Consultation

P2B Regulation

Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20
June 2019 on promoting fairness and transparency for business users of online
intermediation services

SME

Small and Medium Enterprise

TFEU or Treaty

Treaty on the Functioning of the European Union

Directive 2005/29/EC of the European Parliament and of the Council of 11 May
2005 concerning unfair business-to-consumer commercial practices in the internal
market and amending Council Directive 84/450/EEC, Directives 97/7/EC,

UCPD 98/27/EC and 2002/65/EC of the European Parliament and of the Council and
Regulation (EC) No 2006/2004 of the European Parliament and of the Council
(‘Unfair Commercial Practices Directive”)

UCTD Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer
contracts (‘Unfair Contract Terms Directive’)

UNCTAD United Nations Conference on Trade and Development
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1. INTRODUCTION: POLITICAL AND LEGAL CONTEXT

1. The digital transformation has profoundly changed the functioning of the global
economy and society. The Covid-19 crisis and the increased importance and use of
digital services has only further evidenced the importance of ensuring a borderless, fair,
and contestable Single Market for digital services where companies can thrive and
where citizens have genuine choices and control.

2. This Impact Assessment examines the possible policy options to ensure a competitive
Single Market for digital services and in particular fair and contestable platform
markets. It combines the assessment of two initiatives previously presented in separate
Inception Impact Assessments: (i) the Digital Services Act (‘DSA’) package: ex ante
regulatory instrument of very large online platforms acting as gatekeepers;* and (ii) the
New Competition Tool.> These two initiatives have been subject to two parallel public
consultations.?

3. Given the breadth of the topics covered, both Inception Impact Assessments — including
their respective consultations — were initially published separately. However, since the
outset, both consultations were aimed at complementary solutions by “ensur[ing] a joint
analysis of the results”, “with a view to exploring synergies and ensuring consistency on
the policy options pursued, in particular as regards possible remedies and
enforcement”.* The holistic approach presented in this impact assessment is the result of
such exercise.

1.1. Political context

4. Over the last years, a wide range of studies at international level as well as by National
Competition Authorities (‘NCAs’) have brought to the fore the acute problems afflicting
digital markets in terms of contestability as well as of the fact that a number of large
platforms are taking advantage of their position to restrict competition including by
means of the imposition of unfair conditions on their trading partners and on consumers.

5. In this respect, the Commission has initiated a reflection process about the role of
competition policy in a fast-changing world, which included commissioning a report
from a group of independent Special Advisers to Commissioner Vestager published in
April 2019. Among other aspects, the report concluded that “the specificities of
competition in the digital world [...] make market power “sticky”, and there is
legitimate fear that the market power [large platforms] have acquired will be hard to

Inception Impact Assessment for the Digital Services Act package.

Inception Impact Assessment of the New Competition Tool.

Open_Public _Consultation _on_Single Market - new complementary tool to strengthen competition
enforcement and Open Public Consultation on Digital Services Act package — ex ante requlatory instrument
of very large online platforms acting as gatekeepers.

Inception Impact Assessment of the New Competition Tool, at page 3; and Inception Impact Assessment for
the Digital Services Act package, at page 4.
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https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12416-New-competition-tool
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12416-New-competition-tool/public-consultation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12416-New-competition-tool/public-consultation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers/public-consultation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers/public-consultation
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12416-New-competition-tool
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers

challenge. Furthermore, they have been able to build, on top of their core competencies,
entire ecosystems which make it hard for new entrants to compete on the merit and
which, many observers feel, face little competitive pressure”.’

A subset of issues pertaining to all digital platforms had previously been addressed
through regulation in the so-called ‘Platform-to-Business Regulation’ (‘P2B
Regulation’), aiming to increase transparency and fairness in platforms that can easily
hold asymmetric bargaining power. To analyse further emerging issues addressed in the
independent Special Adviser Report, the Commission also established the ‘EU
Observatory on the Online Platform Economy’ supported by an expert group®, to
support the Commission in monitoring and analysing the developments in the online
platform economy. Evidence gathered by this expert group further confirmed the
findings of the previous reports.

Similar reflections are taking place in some of the EU’s major trading partners,
including the United States of America (‘US’), Japan, the United Kingdom (the ‘UK”),
Australia and China. These reflections include calls for a new regulatory framework for
platforms with “significant and durable market power” (US House of Representatives
Majority Staff report’), “substantial market power” (ACCC report®), “strategic market
status” (Furman report®) and “bottleneck power” (Stigler Center report'®). The US report
notably concludes that each investigated platform now serves as main gateway to
consumers and other businesses that each platform uses this role as major gateway to
maintain its market power; and that the firms have abused their role as intermediaries to
further entrench and expand their dominance.

The need to address these concerns in digital markets was expressed in Commission
President von der Leyen’s mission letter for Executive Vice-President Vestager,
where she stated that in “striving for digital leadership, we must focus on making
markets work better for consumers, business and society”. The letter tasked Executive
Vice-President Vestager with ensuring “that competition policy and rules are fit for the
modern economy”.™

This objective was reiterated in the Commission’s Communication Shaping Europe's
digital future, as “it is important that the competition rules remain fit for a world that is
changing fast, is increasingly digital and must become greener”.? In the same

10

11
12

J. Crémer, Y.-A. de Montjoye & H. Schweitzer (2018), Digital policy for the digital era, page 70.
EU Observatory on the Online Platform Economy.

US House of Representatives Majority Staff Report, Investigation of Competition in Digital Markets,
October 2020.

ACCC report, Digital Platforms Inquiry, Final Report, June 2019.

Furman report, Unlocking digital competition, Report of the Digital Competition Expert Panel, March 2019.
Stigler Center report, Committee for the Study of Digital Platforms Market Structure and Antitrust
Subcommittee Report, July 2019.

Mission letter to Executive Vice-President Vestager, 10 September 2019.

European Commission Communication, Shaping Europe’s digital future, 19 February 2020, at page 5.
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https://ec.europa.eu/digital-single-market/en/expert-group-eu-observatory-online-platform-economy
https://ec.europa.eu/competition/information/digitisation_2018/report_en.html
https://ec.europa.eu/digital-single-market/en/eu-observatory-online-platform-economy
https://www.documentcloud.org/documents/7222836-Investigation-of-Competition-in-Digital-Markets.html
https://www.accc.gov.au/system/files/Digital%20platforms%20inquiry%20-%20final%20report.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://research.chicagobooth.edu/-/media/research/stigler/pdfs/market-structure-report.pdf?la=en&hash=E08C7C9AA7367F2D612DE24F814074BA43CAED8C
https://research.chicagobooth.edu/-/media/research/stigler/pdfs/market-structure-report.pdf?la=en&hash=E08C7C9AA7367F2D612DE24F814074BA43CAED8C
https://ec.europa.eu/commission/sites/beta-political/files/mission-letter-margrethe-vestager_2019_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0067&from=EN

10.

11.

Communication, the Commission further stated that “competition policy alone cannot
address all the systemic problems that may arise in the platform economy”. Against this
background, the Commission also announced that it “will further explore, in the context
of the DSA package, ex ante rules to ensure that markets characterised by large
platforms with significant network effects acting as gatekeepers, remain fair and
contestable for innovators, businesses, and new market entrants”. ™

In the European Parliament, the Committee on the Internal Market and Consumer
Protection (‘IMCQO’), the Committee on Civil Liberties, Justice and Home Affairs
(‘LIBE’) and the Legal Affairs Committee (‘JURI’) published draft reports in April and
in May 2020, as legislative own-initiative reports.** The final IMCO and LIBE
Committees reports were adopted in September 2020™ and the draft JURI report in
October 2020.%° In parallel to these reports, the European Parliament also adopted a
resolution on competition policy on 18 June 2020, where it “calls on the Commission to
assess the possibility of imposing ex ante regulatory obligations where competition law
is not enough to ensure contestability in these markets”.” The Digital Markets Act
(‘DMA”), by proposing ex ante rules for certain large platforms and aiming at ensuring
fair and contestable digital markets, responds to these calls for action.

The European Council confirmed the need to act in its New Strategic Agenda 2019-
2024, by stating that “[w]e will continue to update our European competition
framework to new technological and global market developments”.'® The Council of the
European Union (‘Council’) also “supports the Commission’s intention to collect
evidence of the issue and further explore ex ante rules to ensure that markets
characterised by large platforms with significant network effects, acting as gate-
keepers, remain fair and contestable for innovators, businesses and new market

entrants”.*°

[

3

P R e
o g B

17

18

19

Ibid, at page 5.

Pursuant to Article 225 of the Treaty on the Functioning of the European Union (‘TFEU”).
https://emeeting.europarl.europa.eu/emeeting/committee/en/agenda/202009/IMCO.

In its draft report, the IMCO considered that “by reducing barriers to market entry and by regulating large
platforms, an internal market instrument imposing ex-ante regulatory remedies on these large platforms has
the potential to open up markets to new entrants, including SMEs and start-ups, thereby promoting consumer
choice and driving innovation beyond what can be achieved by competition law enforcement alone”. The
draft report of JURI considers that “the acquisition of significant market power by dominant platforms has
led to a situation in which “the winner takes it all”, and the market is composed of a small number of players
each exerting market dominance over their competitors and imposing their business practices on users”. It
further “calls on the Commission to assess the possibility of defining fair contractual conditions to facilitate
data sharing with the aim of addressing imbalances in market power; suggests, to this end, to explore options
to facilitate the interoperability and portability of data”.

European Parliament resolution of 18 June 2020 on competition policy — annual report 2019
(2019/2131(INI)), 18 June 2020.

European Council, A new strategic agenda 2019-2024, 20 June 2019. See also European Council
Conclusions of 22 March 2019.

Council of the European Union Conclusions of 9 June 2020, responding to the Commission’s
Communication Shaping Europe’s Digital Future.
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https://emeeting.europarl.europa.eu/emeeting/committee/en/agenda/202009/IMCO
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0158_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0158_EN.pdf
https://www.consilium.europa.eu/media/39914/a-new-strategic-agenda-2019-2024.pdf
https://data.consilium.europa.eu/doc/document/ST-1-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-1-2019-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-8711-2020-INIT/en/pdf

12.

13.

14.

Furthermore, the Council welcomed the public consultation on a ‘New Competition
Tool to address structural competition problems across markets’ and expressed its
willingness to discuss the Commission’s proposal for a DSA Package.? The Council
underlined “that new policy approaches for the Single Market have to be fit for the
digital age [and] able to cope with new and agile business models, especially in the
digital economy”.?! Finally, the Council reiterated the importance of swift action on the
DSA package in its most recent conclusions, in which it “looks forward to the

Commission’s proposal for a Digital Services Act by the end of this year”.??

1.2. Field of intervention

The feedback and evidence collected pointed to an urgent need to act in the digital
sector, due to the particular features of digital markets. On that basis, the present impact
assessment focuses on intervention options with regard to digital markets, with a focus
on those markets characterised by the presence of large digital platforms where
problems are most prominent, and action appeared most pressingly needed.

In the digital sector, there is a small number of online platforms — often embedded in
their own ecosystems — which have come to play a crucial role in the lives of millions —
if not, billions — of individuals and companies. They intermediate a significant portion
of transactions between consumers and businesses, and have emerged as a key
structuring element of today’s digital economy. As such, these platforms have a major
impact on, control the access to, and are entrenched in digital markets, leading to
extreme dependencies of many businesses on these important platforms. The evidence
points to negative effects on effective competition and on the contestability of the
markets concerned. Member States in the EU observing these tendencies have begun to
take regulatory initiatives to address these effects, potentially fragmenting the Internal
Market.

Online platforms cover presently a wide-ranging set of activities including online
advertising platforms, marketplaces, search engines, social media and creative
content outlets, application distribution platforms, communications services, payment
systems, and platforms for the collaborative economy. They share some important
and specific characteristics, in particular:

o they have the ability to create and shape new markets, to challenge traditional
ones, and to organise new forms of participation or conducting business based
on collecting, processing, and editing large amounts of data;

20

21
22

Council of the European Union, Conclusions on a deepened Single Market for a strong recovery and a

competitive, sustainable Europe, 11 September 2020.
Ibid.
Council of the European Union, Special Meeting of the European Council— conclusions, 2 October 2020.
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https://data.consilium.europa.eu/doc/document/ST-10698-2020-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-10698-2020-INIT/en/pdf
https://www.consilium.europa.eu/media/45910/021020-euco-final-conclusions.pdf

o they operate in multi-sided markets but with varying degrees of control over
direct interactions between groups of users;

o they benefit from network effects;

¢ they rely on information and communications technologies to reach their users,
instantly and effortlessly, benefitting from economies of scale and scope; and

o they play a key role in digital value creation, notably by capturing significant
value (including through data accumulation), facilitating new business
ventures, and creating new strategic dependencies.

15. The scope of this initiative is limited to the digital sector. In fact, the market
concentration tendencies and the underlying market dynamics in the digital sector, as
well as other characteristics of digital markets, have contributed to several market
failures in this area, which are likely to lead to inefficient market outcomes in terms of
higher prices, lower quality, less choice and innovation to the detriment of European
consumers (see Section 2.2).

16. Even though some of relevant market features are also observed to some extent in other
markets, they are most prevalent in digital markets. They include market features such
as extreme scale economies, often resulting from nearly zero marginal costs to add
customers and business users — in contrast to off-line business models where such
upscaling would involve major investments — and strong network effects associated to
the multi-sidedness of online platforms, as well as data driven-advantages that often
fundamentally change the competitive process, leading to sudden and radical decreases
in competition (see Section 2.3.1). The presence of large platforms, often vertically or
horizontally integrated in large ecosystems, exacerbates the negative effects that these
features can trigger, thus making it impossible for the markets to self-correct.

17. The problems in the digital sector are also most pressing from an internal market
perspective. In fact, the OPC and the targeted consultation of NCAs have largely shown
that the most salient examples of market failures today stem from the digital sector.?®
Consumer organisations like BEUC have also prominently flagged the particular
concerns surrounding digital markets.* Likewise, digital markets featured prominently
in the expert reports commissioned for the Impact Assessment.”®

% summary of the Stakeholder Consultation on the New Competition Tool and Summary of the contributions
of the NCAs to the impact assessment of the new competition tool.

' For example, BEUC’s reply to the OPC states that the “challenges posed in particular by large players in
digital markets require new instruments in addition to traditional competition law enforcement in order to
protect consumers’ interests in an effective and timely manner.”

% See Annex 5.3 to the Impact Assessment.
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https://ec.europa.eu/competition/consultations/2020_new_comp_tool/summary_contributions_NCAs_responses.pdf
https://ec.europa.eu/competition/consultations/2020_new_comp_tool/summary_contributions_NCAs_responses.pdf

18.

19.

20.

21.

22.

On the basis of the available evidence, including the Commission’s regulatory and
competition enforcement experience, the Commission has mapped a number of ‘core
platform services’ which exhibit these features and where absent regulatory intervention
the identified market failures would effectively remain un-addressed.

These ‘core platform services’ are those where the problems identified in Section 2.1
are most evident and prominent and where the presence of a limited number of large
online platforms that serve as gateways for business users and customers has led or is
likely to lead to weak contestability of markets. On the basis of the evidence collected
for this Impact Assessment (see Section 5.2.1), the screening of problems led to the
identification of the following core platform services: (i) online intermediation
services (including marketplaces and app stores) (ii) online search engines, (iii) social
networking (iv) video sharing platform services, (v) number-independent
interpersonal electronic communication services, (vi) operating systems, (vii) cloud
services and (viii) advertising services, including advertising intermediation services,
provided by providers of one or more of the above.

Furthermore, as explained in Section 5.2.1, it should be possible to designate
gatekeepers whenever it can be demonstrated that a provider of core platform services:
(i) has a significant impact on the internal market, (ii) operates one or more
important gateways to customers and (iii) enjoys or is expected to enjoy an
entrenched and durable position in its operations.

While this Impact Assessment focuses on issues caused by gatekeepers operating in
digital markets, it does also fully recognise the benefits that online platforms bring to
the economy and society. The purpose of the DMA initiative is therefore to allow these
platforms to unlock their full potential by addressing the most salient incidences of
unfair practices and weak contestability so as to allow consumers and business users
alike to reap the full benefits of the platform economy.

1.3. Relationship of the initiative with other ongoing initiatives

In parallel to the present Impact Assessment, the Commission is also presenting an
Impact Assessment for the Digital Services Act (‘DSA’), an initiative seeking to
address primarily societal risks of digital markets and, more specifically, of very large
platforms. The definition of ‘gatekeepers’ in the DMA is different in nature and scope
from the definition of ‘very large platforms’ falling within the scope of the asymmetric
obligations under the DSA. Whilst a handful of gatekeepers may be subject to both the
DSA and the DMA, the risks addressed by the DSA and DMA are, however, very
different. The DMA addresses risks to contestability and fairness in digital markets
where gatekeepers as defined are present. The DSA addresses risks derived from the
fact that very large platforms have become de facto public spaces, playing a systemic
role for millions of citizens and businesses, creating a need for more accountability for
the content which these providers distribute on their platforms. The different risks that

EN 6 EN



23.

24,

2.

25.

26.

both initiatives seek to tackle also translate in different obligations, the content and
applicability of which is clearly distinguishable.

The impact assessment of the DMA is also being conducted in parallel with a number of
ongoing reviews of certain competition rules, most notably the review of the Block
Exemption Regulations for horizontal and vertical agreements, including in the
motor vehicle sector.?® These reviews are without prejudice to the Impact Assessment of
the DMA, an initiative of a regulatory nature that does not affect — and is not affected by
— those reviews. The Block Exemption Regulations pursue a different objective. They
apply Article 101(3) of the TFEU by regulation to certain categories of agreements
falling within Article 101(1) TFEU, thereby block exempting them from the application
of Article 101(1) TFEU.

Also ongoing is the review of the Market Definition Notice, which is without prejudice
to the Impact Assessment of the DMA.?" The Market Definition Notice pursues a
different objective since it is a soft law instrument providing guidance as regards how
the Commission “applies the concept of relevant product and geographic market” in its
enforcement of EU competition law.”®

PROBLEM DEFINITION
2.1. What are the problems?

Over the past decade, online platforms have established their presence as important
economic players and boosting efficiency, as well as spurring innovation and the
development of new business models. Online platforms play an important role in many
industries, allowing buyers and sellers of goods and services to trade and communicate
with each other. They increase consumer choice and convenience, improve efficiency
and competitiveness of industry and can enhance civil participation in society. Online
platforms are key drivers of innovation in the digital world and their success is closely
tied to the success of a range of businesses that use platforms to reach customers.
Platforms allow especially smaller businesses to extend their operations beyond their
home state, catering for consumers across the entire Single Market.?

At the same time, they also raise new issues relating to fairness, transparency and
market distortions. According to the evidence collected by the Commission, digital
markets are particularly vulnerable to the following three problem clusters.

26

27

28

29

See the dedicated webpages on DG Competition’s website at:
https://ec.europa.eu/competition/consultations/2018_vber/index_en.html (VBER),

https://ec.europa.eu/competition/consultations/2019 hbers/index_en.html (HBERsS),

https://ec.europa.eu/competition/sectors/motor_vehicles/legislation/mvber_review.html (MVBER).

See the dedicated webpages on DG Competition’s website at:
https://ec.europa.eu/competition/consultations/2020 market_definition_notice/index_en.html.

Commission Notice on the definition of relevant market for the purposes of Community competition law, OJ
97/C 372/03, at point 2.

See brochure How do online platforms shape our lives and businesses?
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First, in many digital markets large digital providers have emerged as gatekeepers
serving as gateways for their business users and consumers. Some of these gatekeepers
exercise control over whole platform ecosystems that are essentially impossible to
contest by existing or new market operators, irrespective of how innovative and
efficient they may be (‘weak contestability of platform markets’). As a result of the
weak competitive pressure experienced by these large players, the likelihood increases
that these markets do not function well — or may soon fail to function well — and thus do
not deliver the best outcome for consumers in terms of prices, quality, choice, and
innovation (weak competition in digital markets, or risk thereof).

Second, many businesses are increasingly dependent on these gatekeepers, which in
many cases leads to gross imbalances in bargaining power and, consequently, unfair
practices resulting in conditions for business users that would not be achievable under
normal circumstances (‘unfair business conditions for business users’).*® Such
imbalances in bargaining power, coupled with the economic dependency of many
business users and costumers on gatekeepers, allow the latter to obtain conditions that
they would not be able to obtain in case of well-functioning and competitive markets.

Third, digital players typically operate at a global scale and deploy global business
models. As a result, different national legislations within the EU*" may lead to increased
regulatory fragmentation and increased compliance costs for these large market players
and the business users that rely on them (‘fragmented regulation and oversight’).
Smaller players and startups are also negatively affected by this situation, as it impedes
them from scaling up easily within the Internal Market in order to grow into contenders
vis-a-vis the large, established players in the market.

This section describes each of the three problem clusters above in more detail.

2.1.1. Weak contestability of, and competition in, platform markets, or risk
thereof

The market features of digital markets tend to favour the emergence of a few large firms
that have become gatekeepers for many digital products and services. These gatekeepers
represent a key segment of the digital economy and play an important role in providing
third parties with online access to a large number of European consumers.*? Where such
markets have not yet gravitated towards high concentration, they are at the risk of doing
so in the near to medium term.

% In this Impact Assessment the notion of unfair business practices refers to both terms and conditions as well

31

32

as the actual business practices of gatekeepers.

Where appropriate in this Impact Assessment, references to EU should be understood as comprising the
EEA.

In the OPC on Ex Ante Rules a majority of stakeholders note that “certain platforms and their ecosystems
have become unavoidable to access a large variety of contents and services on the internet. Those structuring
platforms have become gatekeepers not only within their services, but for the internet at large.” See Annex
2.1: Synopsis Report Open Public Consultation Ex Ante Rules.
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There is evidence for a trend of growing market concentration (and, relatedly,
growing mark-ups) at the industry level, which has been documented both for the US
and for the EU.* In digital markets in particular, the level of concentration of economic
power is unprecedented: the top seven of the large platforms account for 69% of the
total EUR 6 trillion valuation of the platform economy, as a result of vertical and
horizontal integration.>* Large online platforms intermediating between businesses and
consumers are growing at an exponential pace. They have several hundreds of millions
of users (both businesses and citizens/consumers).® Total net revenues of some of these
platforms (of billions of euros) double and triple over a few years. Moreover, five out of
the world’s ten largest companies by market capitalisation are digital conglomerates
(see Figure 3).

Several respondents, including startups, research institutes and trade associations, point
out the positive impact of platforms on startups: by lowering the barriers to entry and
extending to companies of all sizes the advantages of cost and speed that can be gained
from trading online, they stimulate innovation and the dissemination of new products
and technologies.®® Nevertheless, the large majority of respondents to the OPC®’ and
NCAs® broadly agreed that “one or few large players on the market (i.e. concentrated
market)” constitutes a very important or important source or part of the reasons for
market failures. In certain markets, it may be challenging to maintain ‘competition in
the market’, notably where having only one network may be the most beneficial
outcome for consumers. However, in such a situation it is essential to keep
‘competition for the market’ open. Any successful attempt by a firm to lock in a group
of consumers, so that the market is no longer contestable for a new entrant, will prevent
such ‘competition for the market’, with possible adverse consequences for prices,
quality, choice and innovation.*

Large gatekeepers benefit significantly from the entry barriers characterising digital
markets. In this context, new market operators that may want to enter or expand in
digital markets where a gatekeeper is present may find it extremely difficult to
overcome some of the inherent barriers to entry or expansion without access to a

34

35
36
37
38
39

M. Bajgar, G. Berlingieri, S. Calligaris, C. Criscuolo & J. Timmisn (2019), Industry Concentration in Europe
and North America, OECD Productivity Working Paper; G. Grullon, Y. Larkin, & R. Michaely (2019), Are

US Industries Becoming More Concentrated?, Review of Finance, Volume 23(4), pages 697—-743; Market
Concentration - Note by Jason Furman, Hearing on Market Concentration, 7 June 2018; G. Gutiérrez & Th.

Philippon (2017), Declining Competition and Investment in the U.S.,; G. Gutiérrez & Th. Philippon (2018),
How European Markets Became Free: A Study of Institutional Drift.

Source: R. Fijneman, K. Kuperus, J. Pasman (2018), Unlocking the value of the platform economy, KPMG
report for the Dutch Transformation Forum
Observatory expert group Progress report on the Measurement of the Online Platform Economy.

See Annex 2.1: Synopsis Report Open Public Consultation Ex Ante Rules.

See Summary of the Stakeholder Consultation on the New Competition Tool.

See Summary of the contributions of the NCAs to the impact assessment of the new competition tool.

See M. Motta & M. Peitz (2020), Intervention trigger and underlying theories of harm - Expert advice for the
Impact Assessment of a New Competition Tool, Chapter 2, and G. S. Crawford, P. Rey, & M. Schnitzer

(2020), An Economic Evaluation of the EC’s Proposed ‘“New Competition Tool”, Section V.C.
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sufficiently large user base.*’ For instance, a new entrant must convince a sufficient
number of users (due to the importance of network effects) to coordinate their migration
to a new service, taking e.g. part of the social network along, or other associated data
assets such as purchase or preference histories, or ratings. This lack of contestability due
to high barriers to entry is extensively echoed in the academic literature.*

These gatekeepers therefore have an entrenched market position, which is hard to
contest, and which they further expand through the creation of ecosystems. The largest
platform companies are active across many different markets, creating extended data-
driven ecosystems around their core activities, often cross-subsidising one service with
data or revenues from another. In this regard, a large number of respondents identified
online intermediation services, search engines, operating systems for smart devices,
consumer reviews, network and/or data infrastructure/cloud services, digital identity
services, online advertising intermediation services, payment services, fulfilment
services and data management platforms as activities that can strengthen the gatekeeper
role of such large online platforms when any or all of these are integrated within a
single corporate structure.*?

It is sometimes argued that incumbent offer their services often for free and that
competition is ‘just one click away’ or that it is vigorous in some segments. This is a too
narrow and selective view of the overall dynamics of the digital platform economy.
However, the entrenched position of gatekeepers has shown to be lasting and essentially
unchallenged by competing platforms, thus leading to weak inter-platform competition.

2.1.2. Unfair gatekeeper practices vis-a-vis business users

Gatekeepers’ successful business models based on platform economy specificities have
allowed them to gain strong market positions and economic power, enabling them to
create ecosystems for which they set the rules by which other economic players should
abide. If set in an unfair manner, these rules can be detrimental to business users, and
limit Small and Medium Enterprises’ (‘SMEs) online visibility and associated sales.

The enforcement experience and input to the OPC show that unfair practices can take on
different forms. They could relate to gatekeepers’ size, their capacity to acquire and

40

41

42

In the OPC on Ex Ante Rules, respondents in general consider that unfair practices by gatekeepers have a
concerning impact on competition, innovation and consumer choice. Competition is hampered when
gatekeepers create barriers for new market operators to enter the market, thereby resulting in reduction of
investments and innovation and consumer choice stifling. Unfair practices are considered to be the means by
which digital platforms increase the cost of switching or multi-homing for users, thereby limiting market
contestability and preserving their market power. See Annex 2.1: Synopsis Report Open Public Consultation
Ex Ante Rules.

G. Biglaiser, E. Calvano & J. Crémer (2019), Incumbency advantage and its value, Journal of Economics and
Management Strategy, volume 28(1), pages 41-48; A. Afilipoaie, K. Donders & P. Ballon (2019), What Are
the Pro- and Anti-Competitive Claims Driving the European Commission’s Platform Policies? A Case Study
Based Analysis of the European Commission’s Take on Platform Cases.

In the OPC on Ex Ante Rules, several hundreds of respondents identified each of these activities. See Annex
2.1: Synopsis Report Open Public Consultation Ex Ante Rules.
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monopolise data, imposition of contractual conditions or preferential treatment and/or
the interplay between these elements. For a full overview of different unfair
gatekeepers’ practices and the ongoing and closed investigations and antitrust cases
please see Section 5.2.2 and Annex 5.6 to the Impact Assessment.

One of such unfair practices is the imposition on business users of ‘anti-steering’
provisions, by which gatekeepers prevent business users from directing acquired
consumers to offers other than those provided on the platform, even though such
alternative offers may be cheaper or otherwise potentially more attractive.* For
instance, an app store that does not allow its business users to advertise alternative
subscription options outside its platform to acquire customers. Also, cross-platform
parity clauses,** i.e. clauses that oblige business users to offer the same or better retail
conditions as those offered on other platforms to the contract party, tend to
disincentivise competition between platforms. In particular, they prevent business users
from ‘rewarding’ other platforms that may provide better or cheaper platform services,
by offering better retail prices or conditions on those platforms.

Another example is the imposition of the platform’s ID services, which is a lock-in
strategy where the user is required to sign up/register with an email service of the
gatekeeper’s core platform services when using another of its products (e.g. an
operating system, social network). The US House of Representatives Judiciary
Committee also describes lock-in strategies including free tier offerings for cloud
services.”

The broad category of ‘self-preferencing’ refers to practices in which a usually
vertically integrated gatekeeper acting in the dual role of providing core platform
services to business users and at the same time competing with them when providing
ancillary services applies more favourable conditions to its own services compared to
the third-party services hosted on the gatekeepers’ platform. Self-preferencing occurs in
many situations in the online and offline world (e.g. in supermarkets with own brands).
Such behaviour may not be considered generally anti-competitive under the EU
competition rules or unfair in all business relationships. However, certain forms of self-
preferencing may amount to an unfair business practice. An important concern here is
the fair balancing of interests, in this case those of the gatekeeper platforms versus that
of their business users.*® In particular, the special position of gatekeeper platforms that

43
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45
46

Several stakeholders, such as media publishers or game developers, raised concerns about this specific issue
in the OPC on Ex Ante Rules as well as through different legal actions taken both in the Europe and the US.
Often called Wide Most Favoured Nation (‘MFN’) clauses. These clauses generally also apply to the
business user’s direct sales channels, however this element of such clauses would not be affected by the
options presented in this impact assessment.
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=3113.

See |. Graef (2018), Algorithms and Fairness: What Role for Competition Law in Targeting Price
Discrimination towards End Consumers?, Columbia Journal of European Law, volume 541, pages 546-8.
and I. Graef (2019), Differentiated Treatment in Platform-to-Business Relations: EU Competition Law and
Economic Dependence, Yearbook of European Law, Volume 38, pages 448-499.
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play a dual role and may engage in favouring their own services may lead to the
exclusion of alternatives by business users that are largely dependent on these
gatekeeper platforms to reach consumers, reducing choice for them, and potentially
undermining the quality of service and increasing prices.*’

One example is an app store, which markets a number of its own popular apps and at the
same time maintains a marketplace for competitors, self-preferencing its own
marketplace by applying more favourable policies for its own products and selectively
drafting rules favouring its own products. Another example is a search engine or
marketplace treating more favourably its own products and services in the results
displayed to end users.

Feedback to the OPC shows that business users consider self-preferencing to be a very
common practice deployed by large, vertically integrated platforms. Responses by
business users suggest that search and ranking algorithms often give preference to the
platform’s own services, but also that a platform often has an incentive to bias its
recommendations towards the content provider charging a lower royalty.*

Business users are faced with limited or no access to vast amount of data (e.g. app store
limiting the information that third-party app providers receive about their subscribers)
as well as lack of any or meaningful interoperability to access such data that may be
collected by gatekeepers.

The Impact Assessment study and input to the OPC point to practices that prevent both
consumers and business users from switching. In the digital sector, being able to port
both historical and real-time data is an important precondition for both multi-homing
and switching. Business users and consumers alike repeatedly raise the issue of not
being able to use any other platform or service because the incumbent refuses to provide
an enhanced and continuous real-time ability to port personal and non-personal data in
interoperable format. These practices affect contestability, and limit business users’
possibilities to move to or rely on alternative platforms or services. As yet another
example, an advertising intermediation services provider collecting multiple datasets
from business users’ services which it uses for better targeting and attribution
measurement, but does not share them with advertisers.

Another example of a data related practice that could be considered unfair, and has been
raised by many stakeholders in the context of the OPC, is the situation where a
gatekeeper restricts business users from accessing and using the data that they provide,
receive from their customers or generate in the course of their use of the gatekeeper’s
platform or service, as is the case as regards an app store limiting the information that
third-party app providers receive about their subscribers or an online intermediation
service restricting data generated in the curse of the use of its platform by third party

47 Observatory expert group report on differentiated treatment.
8 See Annex 2.1: Synopsis Report Open Public Consultation Ex Ante Rules.
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50.

sellers and their customers. Feedback to the OPC shows that business users are regularly
confronted with the imposition by large platforms of proprietary services and an
authentication through the platform even when third party services are used to create a
direct link with customers to the detriment of third-party providers. Respondents
suggest that gatekeepers exclude business users from access to user data and attempt to
remove the direct link between the client and third party suppliers (so-called
disintermediation).*°

Other examples include (i) gatekeepers that use certain data that they received from
business users for a particular use, for instance advertising services, for other, unrelated
purposes, (ii) gatekeepers operating a marketplace benefit from their dual role and
ability to evaluate product, sales and customer data generated from the sales of goods
provided by third party merchant business users on its marketplace, or (iii) gatekeepers
operating a video sharing platform that has access to a rich set of (first party) data about
its consumers, data that it can re-use to improve its own products, including in other
areas, but restricts the access to this rich set of data to its competitors.

Thanks to their strong market position, gatekeepers, can either limit access to their
platform or make such access conditional upon specific requirements. Gatekeepers often
impose unfair terms of access to business users, for instance in relation to price for
the services they offer or accepting specific bundles which do not allow the mix-and-
match by customers (e.g. a provider of cloud services bundling this service with other
services or a social network services provider applying terms and conditions, which
make the use of its services conditional on the possibility to collect and combine user
data from multiple sources).

Another example is gatekeepers limiting the access to or the interoperability of
certain of their platform services/functionalities (e.g. operating system) with the services
offered by business users, reserving those functionalities to their own services. For
example, in certain circumstances third-party providers of payment wallets may require
access to near-field-communication (‘NFC’) functionalities in the hardware and the
gatekeeper exclusively reserves such functionality to its own services.

The work supporting this Impact Assessment shows that the above problematic
practices are most prominent in relation to the following core platform services: e-
commerce marketplaces, online search engines, app stores, social networks, video-
sharing services, operating systems, cloud, number-independent messaging services,
and online advertising.”® Also the negative effects of the problem drivers are most
severe in relation to these core platform services. These services present characteristics
that have been identified as driving the problematic practices assessed in this document,
i.e. they have a multi-sided character, which allows them to accumulate data on all sides

" See Annex 2.1: Synopsis Report Open Public Consultation Ex Ante Rules.
0 For a more detailed overview see IA support study.
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of the market and thus benefit from strong indirect network effects (e.g. social network
services, video sharing services); they have an important intermediation function (e.g.
marketplaces, app stores) and/or playing important ‘visibility’ role (e.g. online search,
operating systems), and are characterised by the presence of big ‘gatekeepers’ (e.g.
number-independent messaging services) which often are vertically integrated and
operate a large ecosystem (e.g. cloud services).

From the foregoing, it becomes apparent that there is substantive evidence concerning
the urgent need to address unfair practices by gatekeepers. The fact that this evidence
cuts across not only jurisdictions of both common and civil law, but also across
numerous enforcement bodies of different kinds and with diverse mandates is yet
another indication of the urgency underlying the intervention. In fact, as outlined by the
evidence quoted in this impact assessment and the numerous reports, there are only few
other questions currently triggering a similar level of consensus between enforcement
authorities, judicial bodies and law makers around the world like the need to tackle
problems related to digital gatekeepers.

2.1.3. Legal uncertainty for market players

While in many areas of the single market, the objective is to ensure further integration,
the online platform market is naturally integrated (due to the intrinsically cross-border
nature of the platform economy). However, there is an increasing regulatory
fragmentation of the online platform space in the EU (see Annex 5.4 and 5.5 to the
Impact Assessment). In addition, coordination among national legislators may be
insufficient, leading to potentially heterogeneous responses across the EU.

Such fragmentation becomes problematic where it creates increased compliance costs
for all market players. This is particularly harmful for smaller platforms and startups,
potential entrants and smaller business users since it creates regulatory barriers to entry
and limits their ease of scaling up across the Single Market. At the same time, diverging
laws may also endanger the benefits stemming from large platforms’ activity; such costs
may imply regulatory shopping, ultimately resulting in unequal impacts on EU
consumers. If emerging platforms are unable to grow sufficiently in order to compete
with gatekeepers, the latter would be able to further gain power, strengthening their
ability to establish market rules and (potentially) behave unfairly. This would
exacerbate the above described issues of weak market contestability and competition, as
well as unfair business practices.

In the OPC, respondents from all categories mention that EU level rules would prevent
further legal fragmentation across Member States, considering that several Member
States have already started to introduce new rules to address concerns arising from the
presence of gatekeepers. Stakeholders generally consider that an effective coordination
between EU bodies and the relevant national regulatory authorities is needed, especially
in light of the fact that issues related to gatekeepers are likely to have an important
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cross-border component. Platforms in particular point out the need to minimise
fragmentation and allow for a pan-European approach.™

2.2. What is the size of the problem?

As explained in more detail in Section 2.1.1, the characteristics of digital markets often
favour the lack of market contestability and the emergence of strong concentration,
which tends to be accompanied by rising mark-ups and weaker competition. The trend
of increasing industry concentration has been documented for both digital and non-
digital industries alike. For instance, in 2014 the mean European high ‘digital intensity’
industry®® had 4 percentage point higher sales concentration than in 2000.>®

As regards trends in mark-ups, empirical studies suggest that company mark-ups have
increased by 4% to 6% for the period 2001-2014, on average across country,® and that
the result is mainly driven by the top of the mark-up distribution in the digital sector.*
For the top 10% of the firms in the sample, the growth in mark-ups over the period
2001-2014 amounted to 20%, while the remaining firms in the sample exhibit a flat
trend, i.e. mark-ups stayed roughly the same.>® To the extent that this observed trend of
increasing market power of this top 10% of firms is a sign of insufficient competitive
constraints faced by these firms, increasing competition in these markets could
contribute to slowing down the growth trend in mark-ups, decrease prices and increase
choice, quality and innovation. For example, a recent study shows that more
concentrated industries also feature a more negative relation between markups and
investment and innovation.”’

As regards the size of the problems related to unfair practices by gatekeepers (explained
in Section 2.1.2), it is importance to note that the number of merchants and small
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See Annex 2.1: Synopsis Report Open Public Consultation Ex Ante Rules.

This notion of ‘digital intensity’ is rather broad and encompasses all firms with relatively high exposure to
‘Information and Communication Technologies’ (in terms of their investments, or input purchases), as well
as firms reporting online sales. For the definition of ‘digital intensity’, see F Calvino, C Criscuolo, L
Marcolin, & M Squicciarini (2018), A taxonomy of digital intensive sectors, OECD Science, Technology and
Industry Working Papers 2018/14.

M. Bajgar, G. Berlingieri, S. Calligaris, C. Criscuolo & J. Timmis, (2019), Industry Concentration in Europe
and North America, OECD Productivity Working Papers, 2019-18, OECD Publishing, Paris.

The study used firm-level data sourced from the commercial dataset Orbis® by Bureau van Dijk (BVD). It
provides information on firms' localisation, annual balance sheet and income statements, although the
number of observations per country can vary significantly. It covers the period 2001-2014 for 26 countries:
Australia, Austria, Belgium, Bulgaria, Denmark, Estonia, France, Finland, Hungary, Germany, Indonesia,
India, Ireland, Italy, Japan, Republic of Korea, Luxembourg, the Netherlands, Portugal, Romania, Slovenia,
Spain, Sweden, Turkey, the UK, US. See also J. Federico, D. Leigh & S. Tambunlertchai (2018), Global
Market Power and its Macroeconomic Implications, IMF Working Paper WP/18/137.

See S. Calligaris, C. Criscuolo, & L. Marcolin (2018), Mark-ups in the Digital Era, OECD Science,
Technology and Industry Working Papers 2018/10. See also J. De Loecker, & J. Eeckhout (2017), The Rise
of Market Power and the Macroeconomic Implications.

Ibid.

See J. Federico, D. Leigh & S. Tambunlertchai (2018), Global Market Power and its Macroeconomic
Implications, IMF Working Paper WP/18/137.
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businesses affected by gatekeepers’ conduct varies depending on the sector, but can be
estimated to reach between one and four million.>®

A good indicator of businesses’ dependence on platforms is turnover from sales and
share of revenue via online platforms as a proportion of the company’s total revenue
from e-commerce. According to the Observatory’s estimates, around half of enterprises
derived more than 25% of their revenues from online platforms. For almost 10% of
companies, online platform sales exceed 75% of all revenues; while according to
Statista estimates, in 2017, 18% of company revenues across the EU-28 came from e-
commerce, the highest proportion being 33%.>°

Another indicator of businesses’ dependence on platforms is the use of platforms to
publish online advertising. Of SMEs in the EU that sell online, more than eight in ten
rely on search engines as a mean of marketing their products or services. In 2018, an
average of 26.2% of enterprises across the EU paid to advertise online. In northern
European countries, such as Sweden and Denmark, this figure was over 44%.%°

The degree to which businesses have integrated into and depend on the platform
economy is further illustrated by the fact that in some cases more than 50% of goods
sold on a marketplace come from third-party sellers. There are over 26.4 million
software developers in the world who depend entirely on large platforms providing the
infrastructure and setting the rules for the distribution of their apps.

Gatekeepers’ unfair practices affecting businesses do not represent a one-off problem,
but are systemic and recurrent. In the OPC on Ex Ante Rules, 88% of the businesses and
business users that replied, encountered issues concerning trading conditions on large
platforms.®  According to Cullen International’s database, around 30 antitrust
investigations concerning platforms have been formally opened in the EU (by DG
Competition or NCAs) since 2015.°2 However, the prevalence of unfair practices by
large gatekeeper platforms is evidenced not only in the number of cases that have been
investigated by competition authorities, but also from the interviews and case studies
run in the context of the support study for the Impact Assessment.®

As regards the anti-competitive use of third party data, both the Commission and NCAs
(Italy, the Netherlands and Germany) are running a number of investigations against
four different large online platforms. In case of preferential treatment, except for the
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According respectively to estimates from the P2B Impact Assessment and the Online Platform Economy
Observatory.

https://platformobservatory.eu/state-of-play/power-over-users/.
https://platformobservatory.eu/state-of-play/power-over-users/.

In general, most of the issues presented by the users are due to a perceived imbalance in bargaining power
between platforms and business users, which hampers competition, fosters uncertainty in relation to
contractual terms and also results in lock-in of consumers. See Annex 2.1: Synopsis Report Open Public
Consultation Ex Ante Rules.

See 1A support study.
See 1A support study.
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Commission cases, also at least two NCAs (Italy and the Netherlands) are running
investigations concerning self-preferencing by online platforms. With respect to
inadequate or late access to own (business-user related) data and lack of access to key
functionality, the investigations were initiated in each case against three different online
platforms in three different Member States, while anti-steering and MFN clauses were
recently subject to investigations against two different online platforms.

The size of the market and the implications of the issues identified are also an angle of
approaching the ‘the size of the problem’ question. The digital economy is estimated to
account for between 4.5% to 15.5% of global Gross Domestic Product (‘GDP’) in 2019,
depending on the definition.®* The top 50 online platforms, representing an average of
over 60% of traffic share® across the Member States, achieved worldwide revenues of
almost EUR 276 billion in 2018, and employed almost 600 000 people.®® Online
platforms’ role is constantly increasing due to e-commerce upward trends; it has further
strengthened with the widely introduced lockdowns due to the COVID 19 outbreak in
2020; consumers have shifted their habits more towards search engines, social media
and online entertaining media.®’

The ongoing fragmentation in the Digital Single Market might also reverse the positive
trends in cross-border online trade. Assuming a 10% decrease per year in online cross-
border trade, the opportunity cost of the digital market fragmentation would be EUR
1.76 trillion after 10 years (see Annex 5.5 to the Impact Assessment).

The reduced contestability of digital markets in which gatekeepers operate seems to
result in suboptimal innovation levels, with notably implications for societal welfare.®®
Relevant data supports the view that many markets are becoming more concentrated and
display less competition. Profit margins are widening, with a few firms reaping a
significant share. Innovation levels are also sub-optimal.®®

Gatekeepers bring benefits for consumers in terms of convenience, increased choice of
free of charge online products and services. However, there are also important adverse
consequences for consumers, namely reduced choice in terms of number of competitive
platforms’®, insufficiently informed choice decisions’*, and lack of data/privacy-friendly

64
65

66

67

68

69
70

71

UNCTAD (2019), Digital economy report.

According to the Online Platform Economy Observatory, traffic share is the most revealing indicator of the
economic significance of online platforms.
https://platformobservatory.eu/news/covid-19-and-online-platform-economy/.

Ibid.

A. Ezrachi & M. Stucke, Digitalisation and its impact on innovation, R&I Paper Series, Working Paper
2020/07, European Union 2020, page 34.

Ibid., page 22.

The choice for consumers is limited by lock-in effects and lack of innovative alternatives blocked out of the
gatekeeper platform(s).

The Online Observatory report on differentiated treatment shows that they may be subject to search
diversion, i.e. platforms may have incentives to a biased order of products/services presentation, which would
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services’. Also, due to the distorted intra- and inter-platform competition described in
the problem definition, consumers risk experiencing higher prices and/or less quality.

2.3. Problem drivers

This section describes the problem drivers for the problem clusters described in Section
2.1. These problem drivers can be grouped into two overarching categories, namely
gatekeeper related market failures (Section 2.3.1), and fragmented regulation and
oversight (Section 2.3.2).

2.3.1. Market failures

From the competition law perspective, the term ‘market failure’ indicates a situation in
which a market does not allow consumers to benefit from the results of effective
competition in terms of low prices, better quality, as well as more choice and
innovation, while firms are able to earn supra-normal profits which are not competed
away over time.”

While markets typically feature self-correcting mechanisms, there can be obstacles that
prevent these mechanisms from operating, leading to non-transitory losses of economic
value.™ For instance, abnormally high profits in a market should in principle not be
sustainable in the long run because they would attract new entry into this market. As the
new competitors start offering the same or very similar products as the incumbent(s),
they will steal market share, and hence profits, from them, until the abnormally high
profits will gradually be competed away. However, this self-correcting mechanism may
be impaired when there are, for instance, barriers to entry that make it very difficult or
even impossible for potential competitors to enter the market and challenge the
incumbents. Such barriers to entry are particularly salient in digital markets, because
they do not allow entrants to be cost effective (because of scale and scope economies),
to replicate the incumbent’s products or services (because of data dependency or
vertical integration), or to induce consumers to switch away from the incumbent(s)
(because of network effects, switching costs, or asymmetric information). Such barriers
to entry therefore allow incumbents to sustain market power, which in turn leads to
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74

divert consumers from products/services they initially intended to buy, pushing them to purchase more and/or
more expensive products/services.

Gatekeepers’ extraction of information leads to consumer profiling, unwanted advertisement targeting and
privacy concerns.

See for instance J. De Loecker, J. Eeckhout & G. Unger (2020), The Rise of Market Power and the
Macroeconomic Implications, The Quarterly Journal of Economics, Volume 135(2), Pages 561-644; J. De
Loecker & J. Eeckhout (2018), Global Market Power, NBER Working Paper No. 24768; S. Barkai (2020),
Declining Labor and Capital Shares, Journal of Finance, Volume 75, Issue 5; S. Calligaris, C. Criscuolo, &
L. Marcolin (2018), Mark-ups in the Digital Era, OECD Science, Technology and Industry Working Papers
2018/10, on trends in firm-level mark-ups across 26 countries for the period 2001-14. They find that average
mark-ups are higher and have grown more in ‘digital intensive’ sectors than in less ‘digital intensive’ sectors
over the 2001-2014 period.

See M. Motta & M. Peitz (2020), Intervention trigger and underlying theories of harm - Expert advice for the
Impact Assessment of a New Competition Tool, Chapter 2.
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longer-term societal losses in terms of higher prices and less product variety for
consumers, and less dynamic innovation.”

It is important to stress that the features of a market include both structural and
behavioural ones and that demand-side considerations, in particular the behaviour of
customers, play an equally important role in this regard. Therefore, in many cases, there
is a combination of those elements leading to or constituting a market failure.”

This section analyses a list of gatekeeper related market failures, notably: (i) entry
barriers to gatekeeper markets (Section 2.3.1.1) and (ii) economic dependence and
imbalanced bargaining power (Section 2.3.1.2).

2.3.1.1.  Entry barriers to gatekeeper markets

Market players in the digital economy face important barriers to entry. This is due to the
fact that digital market features can be exploited by gatekeeper platforms to strengthen
their market position and prevent market entry.

There has been broad consensus among the NCAs’’, as well as among the respondents
to the OPC’® that extreme economies of scale and scope, high start-up costs, high fixed
operating costs, high degree of vertical integration, single-homing, switching costs,
multi-sidedness, network effects, zero-pricing markets, information asymmetry, data
dependency access to data, and behavioural bias are important or very important sources
for market failures in digital markets. Moreover, according to an International
Competition Network (‘ICN’) report, an important proportion of respondents indicated
that most of these factors were playing an important role in digital markets’ power
assessment in the competition enforcement cases that they have investigated.”

Regarding economies of scale, the Commission in Google Shopping, based its
dominance assessment for the market for general search services among other things on
the existence of barriers to expansion and entry, notably the significant investments in
terms of time and resources required to establish a fully-fledged general search engine.®°
Likewise, in its Google Android decision, the Commission found that “developing a
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See M. Motta (2014), Competition Policy -Theory and Practice, Cambridge University Press.

See R. Whish (2020), The New Competition Tool: Legal comparative study of existing competition tools
aimed at addressing structural competition problems, with a particular focus on the UK’s market
investigation tool.

See Summary of the contributions of the NCAs to the impact assessment of the new competition tool. Some
NCAs indicated that some of the questions in the questionnaire did not apply to them, because they did not
have come across this particular feature or scenario in their recent case-work. When reporting on the views
expressed by NCAs on particular issues, this Impact Assessment only reflects the views of those NCAs that
did in fact express such a view.

See Summary of the Stakeholder Consultation on the New Competition Tool.

77% for network effects, 51% for economies of scale, 49% for data, 44% for consumer bias 41% for
switching costs. See ICN ‘Report on results of the ICN survey dominance/substantial market power in digital
markets’ (‘ICN Report on digital markets”).

Case AT.39740 Google Search (Shopping), Commission Decision of 27 June 2017, paragraph 272.
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smart mobile OS [operating system] is a costly and time-consuming process”.®" As
regards economies of scope, the Commission made particular reference in its
Preliminary Assessment in the Amazon e-book MFNs case to “[t]he ability of e-book
readers to drive sales and lock-in customers: that with its Kindle e-book reader,
Amazon operates a closed "ecosystem™ (or "walled garden™). Customers who own a
Kindle can use that e-book reader only for ebooks purchased in Amazon's Kindle
store”.% In the same case, the Commission also found substantial economies of scale
for e-book retailing, in particular because of the need to construct a sufficiently large
catalogue of available titles (which requires agreements with a large number of E-book
Suppliers), and because of the scale and scope of investments needed to set up a viable
e-book distribution platform. The Special Advisers Report refers to “the presence of
strong economies of scope favouring the development of ecosystems and giving
incumbents a strong competitive advantage. Indeed, experience shows that large
incumbent digital players are very difficult to dislodge”.®

Due to the two-sided nature of platform markets, once a gatekeeper managed to bring
both sides of the market on board, it becomes very difficult for a new, emerging
platform, to establish itself in the market, as it has to convince both users and
developers simultaneously that it is a viable alternative to the already established
platform. For instance, in establishing Google’s market power in the Google Android
case, the Commission quoted Orange as saying that “[g]iven the two-sided character of
this market (attracting enough developers requires having a large user base and users
will reciprocally be attracted to shops offering many apps) it is indeed very difficult to
offer an app shop in competition with Google Play given (i) its link with Android OS
and (ii) its current size” 8
The problem of challenging a gatekeeper is often exacerbated in situations where at
least one side of the market (typically the final users) is served at zero prices by the
incumbent platform - with firms monetising their services through advertising and/or
access to consumer data® - so that there is no room for the entrant platform to attract
final users through aggressive pricing policies.®

The zero pricing strategies described above also explain why network effects tend to
favour large incumbents preventing smaller rivals from effectively challenging
incumbents and stealing market shares from them. The Commission has found in the
Microsoft case, for instance, that network effects represented a relevant barrier to entry
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Case AT.40099 Google Android, Commission Decision of 18 July 2018, paragraph 462.

Case AT.40153 E-book MFNs and related matters (Amazon), Article 9 Decision of 4 May 2017, paragraph
65.

J. Crémer, Y.-A. de Montjoye & H. Schweitzer (2018), Digital policy for the digital era, page 70.

Case AT.40099 Google Android, Commission Decision of 18 July 2018, paragraph 600.

See M. Motta & M. Peitz (2020), Intervention trigger and underlying theories of harm - Expert advice for the
Impact Assessment of a New Competition Tool, Chapter 2.

See OECD Policy Roundtable on Two-Sided Markets, 2009, in particular the contribution by the European
Commission, pages 157-186.
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because “[a] media player would not meet with significant consumer demand if there
was no or no significant amount of corresponding digital content which this player
could play back”.®” In Google Android, the Commission found that “network effects
arise because, when deciding which licensable smart mobile OS to develop for, app
developers consider the revenue potential of that OS and since they ‘earn their profits
mainly by app downloads, mobile OSs with a large user base are considered more
attractive by app developers”.%®

Indirect network effects are particularly strong for large-scaled platforms also due to
their unlimited capacity to expand data sets, i.e. data-driven network effects. In addition
to this network amplification function, data is a major asset in the digital economy. It is
particularly important for a business to have access to data related to its consumers and
stemming from its activity on a platform since such data allow the business to adapt its
market strategy. Business users’ dependency on data could be used to prevent them
from competing effectively on the platform. This is particularly problematic when the
business user is in direct competition with a gatekeeper who can use data generated by
the business user’s activity to its own interest. Data can thus be used by gatekeepers as a
barrier to entry, expansion and competition and is therefore an essential element for
enabling market contestability. In the Google Shopping case, the Commission identified
the availability of data in the form of user search queries, paired with users’ tendency to
single-home on Google for their general searches, as an important barrier to entry®:
“[BJecause a general search service uses search data to refine the relevance of its
general search results pages, it needs to receive a certain volume of queries in order to
compete viably. The greater the number of queries a general search service receives,
the quicker it is able to detect a change in user behaviour patterns and update and
improve its relevance » 90

The presence of network effects and the multi-sidedness of certain markets imply that
even markets where initially multiple competitors are active are particularly prone to
tipping: once a firm has obtained a certain advantage over rivals in terms of market
share, its position may become unassailable and the market may gravitate towards a
situation of dominance or (quasi)-monopoly. This advantage can be due to its presence
in other related services, access to data or simply because it is the first mover into the
market. In these cases, markets may not yet have generated a gatekeeper, but show clear
signs of increasing market power in the hands of one firm. Respondents to the OPC
generally considered that important or very important market features of a tipping
market are the following: (i) direct network effects; (ii) indirect network effects; (iii)
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Case COMP/C-3/37.792 Microsoft, Commission Decision of 24 March 2004, paragraph 420.

Case AT.40099 Google Android, Commission Decision of 18 July 2018, paragraph 464.

In addition, in Apple/Shazam (Case M. M.8788 Apple/Shazam, Commission Decision of 6 September 2018,
paragraphs 221 ff.), the Commission found that the merger would give Apple access to Shazam’s consumer
data, which would give it the “[a]bility to use the Customer Information to put competitors at a competitive
disadvantage”, while the evidence on Apple’s incentives to do so was mixed.

Case AT.39740 Google Search (Shopping), Commission Decision of 27 June 2017, paragraph 287.

EN 21 EN



80.

81.

users predominantly single-home and (iv) economies of scale. Respondents generally
considered that tipping is common or to some extent common in digital markets.*
When asked about the need for the Commission to be able to intervene early in cases of
emerging gatekeepers to preserve/improve competition, the large majority of
respondents agreed, including the majority of businesses and business associations, civil
society organisations (i.e. consumer associations, NGOs and citizens) and public
authorities (including NCAs).%

Behavioural bias is another important feature of digital markets. This feature merits
further attention in this section since it contributes to increasing switching costs and
keeping users locked into the gatekeeper platform, i.e. leading to user lock-in, thus
strengthening entry barriers. Platform companies routinely design services to optimise
their users’ experience, often using advanced behavioural profiling and testing
techniques, such as A/B testing®™, or finely targeted personalisation of their service
offerings. Gatekeepers use various techniques® (e.g. design of choices, misdirection,
social pressure, sneaking items into the user’s shopping basket, and inciting a sense of
urgency or scarcity) that ‘nudge’ users into certain decisions. A recent search on 11 000
shopping websites identified 1 818 patterns of practices used to incite users doing things
they have not intended to do.*®

From the perspective of platform competition, research on the basis of ‘agent-based
simulations’ also found evidence of biases that reinforce consumer lock in, such as
‘escalation of commitment’, and ‘availability bias’.®® In ‘escalation of commitment’,
users commit themselves to one platform, even when switching may provide higher user
utility. Hence, those users never switch platforms. For instance, a consumer purchasing
on a large e-commerce marketplace offering a range of products, would not switch to
one or several other platforms even if the latter are specialised in the specific type of
goods the consumer is interested in. Convenience and user habits would prevail over the

benefit (e.g. higher quality) potentially resulting from the use of a more specialised
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See Summary of the Stakeholder Consultation on the New Competition Tool.

See Summary of the Stakeholder Consultation on the New Competition Tool and Summary of the
contributions of the NCAs to the impact assessment of the new competition tool.

AJB testing (also known as split testing) is a process of showing two variants of the same web page to
different segments of visitors at the same time and comparing which variant drives more conversions. A/B
testing is one of the most important ways to optimise a website's funnel in digital marketing.

A recent JRC report - Technology and Democracy: Understanding the influence of online technologies on
political behaviour and decision-making - describes such techniques as “design choices that benefit an online
service by coercing, steering, or deceiving users into making unintended and potentially harmful decisions”.
There are patterns used in websites and apps that make users do things that they didn't mean to, like buying
or signing up for something (see https://darkpatterns.org/). To explain such coercive and manipulative
techniques, the JRC report refers to the “roach motel” example, i.e. it is easy for users to get into a certain
situation, but difficult to get out. For instance, creating an account would require just a few clicks, but
deleting it would involve more than 10 steps that are difficult to achieve without instructions.

A. Mathur, G. Acar, M. J. Friedman, E. Lucherini, J. Mayer, M. Chetty, & A. Narayanan (2019), Dark
patterns at scale, Proceedings of the ACM on Human-Computer Interaction, volume 3, pages1-32.

This section quotes E. Katsamakas & H. Madany (2019), Effects of user cognitive biases on platform
competition, Journal of Decision Systems, volume 28(2), pages 138-161.
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platform. Users subject to an ‘availability bias’ may make platform choice decisions
using a heuristic that relies on vivid or recent data. For example, users may easily recall
a platform that has many users, as social media would be mentioning such a platform.
Social norming (e.g. follow friends’ behaviour) may play an additional role for user
lock-in and increase switching costs. Behavioural bias discourages switching to
different alternatives (such as a different browser, different search engine, etc.)
whenever certain software products come pre-installed on consumers’ devices, and
therefore has similar adverse effects on competition as would limited information about
the existence of these alternatives.

For instance, in the Google Android case, the Commission found that “users that find
apps pre-installed and presented to them on their smart mobile devices are likely to
‘stick” to those apps”.”" In other words, users suffer from ‘default bias’ or ‘status quo
bias’, which in turn makes pre-installation of operating systems, app stores, search
engines, etc., a powerful tool to lock in users to these specific services: “In 2016,
approximately 260 million smartphones were sold in Europe, of which approximately
197 million smartphones or 76% were Google Android devices. Practically all of these
Google Android smartphones had the Google Search app pre-installed with the rest of
the GMS bundle”.*®

The Commission’s enforcement practice under Article 102 TFEU has shown that that
the presence of high switching costs makes it more difficult for entrants to contest the
market position of firms that have already acquired a large customer base. For instance,
in an internal document, Microsoft itself stated that “The Windows API [...] is so deeply
embedded in the source code of many Windows apps that there is a huge switching cost
to using a different operating system instead”.*® Switching costs are also relevant where
customers are businesses, not final consumers. This is demonstrated by the Google
Android case, where the Commission found that “OEMs wishing to switch to other
licensable smart mobile OSs face switching costs. [...] For example, Sony has estimated
that the initial development cost ‘to implement the Android OS on our devices was
approximately 50 million Euro, with lead time of 1.5-2 years>.*® One implication of
high switching costs in the platform context is that either one (or both sides) of the
platform tend to single-home for specific purposes, i.e. users only use one platform,
rather than using several platforms simultaneously.™® For instance, the vast majority of
smartphone users owns either an iPhone or an Android phone, but not both at the same
time, and they tend to be very loyal to their operating system.

7 Case AT.40099 Google Android, Commission Decision of 18 July 2018, paragraph 781.

% Case AT.40099 Google Android, Commission Decision of 18 July 2018, paragraph 783.

% Case COMP/C-3/37.792 Microsoft, Commission Decision of 24 March 2004, paragraph 463.

100" Case AT.40099 Google Android, Commission Decision of 18 July 2018, paragraph 470.

101 See Support study to the Observatory for the Online Platform Economy, Report on the main obstacles and

opportunities for multihoming, https://platformobservatory.eu/research/.
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The above entry barriers are gradually reinforcing each other due to the ‘winner—
take-all’ dynamics in digital markets. The bigger the platform, the stronger the
indirect network effects, the larger the amount of data and the higher its quality. This
leads to increased insight into user profiles and preferences, allowing gatekeepers to
offer them more personalised services and advertisements, thus attracting even more
users and reinforcing consumer lock-in, favouring single-homing and rendering
switching to alternative platforms more difficult.

2.3.1.2.  Economic dependence and imbalanced bargaining power

Dependence and imbalanced bargaining power characterise business relations with all
platforms'® including small ones. What distinguishes however relations with
gatekeepers, is the particularly strong level of dependency and the important scale of
power imbalance, which together with unfair conduct engaged in by these gatekeepers
can have serious harmful effects on the business users and customers.

First, gatekeepers have become a strategic business partner; an enterprise not presen