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1.
Introduction 

The Green Paper “Towards a future maritime policy for the Union”
 raised the issue of the exclusion of maritime sectors from parts of the European labour and social legislation and of its reassessment in close cooperation with the social partners. 

In the context of other actions aimed at enhancing the social dimension of maritime Europe
 and promoting the competitiveness of the EU maritime sector, taking into account the demands of the stakeholders and in particular of the European Parliament and European Economic and social Committee, the Commission wishes to examine whether current Community legislation ensures appropriate levels of protection to seafaring workers and if improving them could render EU maritime sector more attractive for job seekers
 without undermining its competitiveness.
The present Communication reviews the pertinent legislation in order to identify exclusions or derogations affecting workers in maritime professions and difficulties of interpretation of this legislation. It seeks to determine, against the background of the already extensive body of international conventions and standards, to what extent action may be needed to improve legal protection for maritime professions in the EU. Finally, it launches a consultation of the social partners in the light of Article 138(2) of the Treaty, on the possible orientations of Community action. 

The focus on the regulatory framework inevitably narrows the scope of analysis to those professions subject to lower levels of protection under EU law, and/or where major problems have been detected, i.e. workers in the shipping and fisheries sector.

The economic and social importance of the issue at stake is very significant. In 2005, the total number of seafarers from EU-27 countries was estimated at 204 400
 and the number of fishermen employed in EU-25 was of approx. 190 000 – 195 000. Several contributions to the consultation have confirmed shortage of qualified staff to man European vessels.
2.
International framework
Most maritime sectors operate in a highly globalised context. The increasing economic globalisation and the internationalisation of the workforce, combined with sometimes insufficient enforcement, have eroded the effectiveness of the existing international standards and affected maritime safety at global level, contributing to a strong increase in inequalities in living and working conditions of maritime workers. The EU is strongly pushing efforts in global fora to strengthen the international regulatory regime. This has resulted in the successful adoption of the ILO Maritime Labour Convention, 2006
, and of the ILO Work in Fishing Convention, 2007
.
The new international standards introduced by these Conventions are relevant for updating and completing EU internal and external policies including social standards as they consolidate and update existing international law in a very wide range of fields, providing for a comprehensive set of rules on compliance and enforcement.

The implementation of provisions of the ILO Maritime Labour Convention, 2006, on compliance and enforcement is crucial for the creation of a global level playing field in maritime transport. It should also be noted that the third maritime safety package reviews some rules of port state control to reinforce this control in respect of labour standards, including the treatment of complains formulated by the crew
.

The Council adopted a Decision on 7 July 2007 authorising Member States to ratify ILO Maritime Labour Convention, 2006 in the interests of the European Community, preferably before 31 December 2010
.

The Commission also plans to present a proposal for a Council decision authorising and encouraging prompt ratification by EU Member States of the ILO Work in Fishing Convention, 2007
. 

In recent years the ILO and IMO have also taken initiatives to improve security standards. In 2003 the ILO adopted Convention No 185 updating the seafarers' identity document (seafarers' ID – Convention No 108) to facilitate shore leave and transit for seafarers. The Council authorised the EU Member States to ratify it
, and the Commission has also been encouraging them to ratify and implement it. 

The EC Fishing Partnership Agreements (FPA) with developing countries also promote decent working and living conditions by including social clauses.
3.
EU legislation on working conditions and information and consultation
Four situations exist as regards the coverage of seafarers and/or fishermen by the EU legislation on working conditions and the information and consultation of workers (hereinafter "IC"):

· Non-exclusion (i.e. lack of specific provisions or derogations). In directives on fixed-term work, part-time work, health and safety of workers on fixed-term or temporary agency contracts, information on the conditions applicable to the employment contract or relationship and the participation of workers in European Companies and European Cooperatives.

· Specific legislation or general instruments containing specific provisions. In the Directive on organisation of working time (while the main Directive
 excludes seafarers from its scope of application, it also provides for a specific regulation concerning fishermen) or the Directive on the work of young people
 (with differentiated specific possibilities of derogation concerning the sector).

· The possibility for Member States to introduce exclusions in their national legislation when transposing directives. In the European Works Council Directive (the Directive on information and consultation and the Directive on protection of employees in case of insolvency). 

· Exclusion from the scope of application. In the Directive on collective redundancies, transfer of undertakings and posting of workers.

The directives falling under the last two situations call for a more detailed analysis. 

a) Council Directive 2002/74/EC
- Protection of employees in the event of the insolvency of their employer
Article 1(2) allows Member States to exclude claims by certain categories of employees from its scope to the extent that other forms of guarantee exist which provide adequate protection for employees in the event of the insolvency of their employers. While this provision does not make specific reference to the seafaring professions, Member States might use this possibility regarding them. 

Article 1(3) allows Member States that already excluded share-fishermen from their equivalent national legislation when the Directive entered into force to maintain such exclusion. 

Only six Member States
 used exclusion possibilities under Articles 1(2) and/or 1(3)(b) of the Directive. It should be reassessed whether the exclusions remain justified in case of these Member States, and whether other forms of protection afforded in such cases have indeed proved to be equivalent. 
b) Council Directive 94/45/EC
 - European Works Councils
This Directive does apply to crews of fishing vessels falling within its general scope of application. However, Article 1(5) states that "Member States may provide that this directive shall not apply to merchant navy crews". 

One reason for such a derogation
 was that in general these crews work at a great distance from one another and from the management, thus making it very difficult to bring them together for consultation.
Six Member States have made use of this provision
. In two others
, the exclusion is due to the fact that specific legislation exists, while in three other Member States
 there are mechanisms to adapt the implementing legislation to seafarers.
The option to exclude merchant navy crews needs to be re-examined, as: (i) the highly internationalised workforce needs transnational information and consultation procedures, (ii) the majority of the Member States make no use of this option, (iii) the provisions of the Directive are flexible (the information and consultation mechanisms are negotiated in order to adapt them to company characteristics).

Nevertheless the specific working patterns of seafarers will always need to be taken into account. One possible option is to change the existing possibility of exclusion into an authorisation to adapt the national provisions to the specific situation of merchant navy crews, particularly long-haul crew members, as some Member States do already.

c) Directive 2002/14/EC
 - Information and consultation
Under Article 3(3), "Member States may derogate from this Directive through particular provisions applicable to the crews of vessels plying the high seas". 

The reasons raised by the Member States to justify the exclusion were similar to those regarding Directive 94/45/EC: the difficulty in applying information and consultation procedures on board ships operating far away from an undertaking's seat and the fact that seafarers' contracts are frequently short-term. 

Here however the exclusion is not unconditional in that it obliges Member States to provide for "particular provisions". It thus cannot take the form of a simple absence of regulation or imply a different level of protection. Eight Member States
 made use of the option under Article 3(3), but only three of them
 introduced particular provisions applying to crews falling within the scope of the derogation. The Commission will examine the legal conformity of such particular provisions in a forthcoming report on the implementation of this Directive.
d) Council Directive 98/59/EC
 - Collective redundancies 
Article 1(2)(c) of the Directive states that it does not apply to the crews of seagoing vessels.

In the explanatory memorandum attached to its proposal for the revision of Directive 75/129/EEC
 in 1991, the Commission considered that "the information, consultation and notification requirements laid down in this Directive are in no way incompatible with the special nature of the contract of employment or employment relationships of the crews of sea-going vessels. Their exclusion from the protection provided by the Directive is not justifiable, unless they are covered by other forms of guarantee offering them protection equivalent to that resulting from the Directive".
The reference to other forms of guarantee offering equivalent protection was opposed during the discussions in the Council.
Therefore, there are reasonable grounds for re-examining the terms under which the Directive deals with the protection of the rights of crews of sea-going vessels
.

e) Council Directive 2001/23/EC
 - Transfers of undertakings 
Article 1(3) of the Directive excludes sea-going vessels in general.

Neither the original Commission proposal (COM(74) 351) nor the amended proposal of 25 July 1975 (COM(75) 429) contained any specific reference to seagoing vessels. However, as adopted on 14 February 1977 (Directive 77/187/EEC), the Directive contained already the exclusion which appears to have been prompted by a similar exclusion in the collective dismissals directive.

The Commission considered in 1994 in its proposal for revision of Directive 77/187/EEC
 that seagoing vessels could be excluded from the information and consultation rights granted by the Directive but not from its fundamental provisions, i.e., the maintaining of the employees' rights existing at the moment of the transfer. This position was not accepted, however, by the Council.

On the face of it, there does not seem to be any specific reason to maintain this exclusion. In particular, the provisions of the Directive for safeguarding employees' rights do not appear to be incompatible with the special nature of the employment contracts or relationships on sea-going vessels. As to information and consultation rights, the approach should be consistent with that to be adopted for Directives 2002/14/EC and 98/59/EC.

It is worth noting considerable number of Member States
, including some of the largest shipping countries, have not chosen to exclude seagoing vessels from the scope of national legislation implementing the Directive. It is therefore obvious that this issue requires further attention.
f) Directive 96/71/EC
 - Posting of workers 
Article 1(2) of Directive 96/71/EC provides: "this directive shall not apply to merchant navy undertakings as regards seagoing personnel".
Posted workers are defined in the Directive as workers who, for a limited period, carry out work in the territory of a Member State other than the State in which they normally work. Strictly speaking, seagoing personnel on a vessel plying in the high seas are not to be considered as being posted "to the territory of another Member State"
. 

In a previous report on the implementation of this Directive
 the Commission recognised that "this exclusion is considered justified by the vast majority of Member States, given the specific nature of the itinerant work done by this group of workers and the practical difficulties associated with monitoring them". However, "the exclusion of these undertakings from the scope of the Directive does not exempt them from the application of the rules of private international law (Rome Convention)"
.
In conclusion, the definition of posting contained in Directive 96/71/EC does not seem to be applicable to seagoing personnel. The existing exclusion appears to reflect this reality and therefore to be justified.

4.
EU Health and safety legislation 
EU legislation on health and safety at work applies to "all sectors of economic activity, both public and private"
. Therefore workers in the maritime sector benefit from the same levels of protection as workers in other sectors.
Out of 28 directives governing this field, only two do not apply to the maritime sector:

· Council Directive 89/654/EEC of 30 November 1989 concerning the minimum safety and health requirements for the workplace
;
· Council Directive 90/270/EEC of 29 May 1990 on the minimum safety and health requirements for work with display screen equipment
. 

Directive 89/654/EEC does not apply to means of transport used outside the undertaking and/or the establishment, or to workplaces inside means of transport and fishing boats. The reason for this exclusion was that these were particular workplaces, different from workstations in the premises of undertakings and/or establishments, and as such should be subject to specific regulation. 

Moreover, the fishing sector being relatively accident prone, a special instrument was needed to tackle the specific risks and to promote the occupational health and safety of fishermen. For these reasons, the Council adopted Directive 93/103/EEC defining the minimum safety and health requirements for work on board fishing vessels.

International agreements and conventions are relevant to specify health and safety requirements to be met by sea-going vessels. In this respect, the ILO Maritime Labour Convention, 2006 and the ILO Work in Fishing Convention, 2007 will be particularly significant. However, it should be underlined that the Community provides efficient legal means to complement these international instruments where it is useful. Binding international codes and agreements sometimes contain more stringent and/or specific provisions than the EU health and safety at work legislation, and their application is expressly provided for in some directives. In these cases, it is expressly stated that the provisions of the relevant directives apply without prejudice of such agreements and codes. In case of Directive 1999/92/EC
, the sector in question is fully covered by such international agreements.
Accordingly the Commission committed itself in the Community strategy 2007-2012 on health and safety at work
 to promoting health and safety at international level and to strengthening its cooperation with ILO, WHO and other international organisations for the establishment of higher levels of protection globally. 

Two directives apply specifically to the maritime sector:

· Directive 92/29/EEC of 31 March 1992 on the minimum safety and health requirements for improved medical treatment on board vessels
;
· Directive 93/103/CE of 23 November 1993 concerning the minimum safety and health requirements for work on board fishing vessels
.

Directive 93/103/CE applies only to new fishing vessels (building contract placed after 23 November 1995) with a length between perpendiculars of 15 m or over and to existing fishing vessels with a length between perpendiculars of 18 m or over. A Report of the Commission on the practical implementation of the provisions of Directive 93/103/EC providing a thorough analysis of its impact on the protection of the health and safety of European fishermen and identifying the needs for action is due for adoption in 2008.

The exclusion of small vessels from the Directive is justified on the basis of the serious economic impact, including additional administrative burden, which the adoption of the Directive would have for small vessels.
However, there is still a need to remedy the persistently high level of work accidents in fishing. In particular, good practices, taking into account the specific nature of the work on board small fishing vessels, should be disseminated and practical guidance should be provided to both employers and workers in order to promote safer work practices.

5.
Free movement of workers and coordination of social security systems
5.1.
Free movement of workers

Free movement of workers within the EU is one of the fundamental freedoms guaranteed by Community law. According to settled case law, the provisions in the EC Treaty on the free movement of workers are also applicable to maritime transport. Even if the activities are carried out outside the territory of the Community, the provisions continue to apply to the worker concerned provided that the legal employment relationship can be located within the territory of the Community or retains a sufficiently close link with that territory
.
5.2.
Coordination of social security schemes

Community legislation on social security provides that workers and members of their families do not lose their social security protection when moving within the Community and ensures that the basic principles of equality of treatment and non-discrimination are respected by the Member States when applying their national social security rules.
The relevant legislation is laid down in Regulation (EEC) No 1408/71 and its implementing Regulation (EEC) No 574/72. These rules provide for the simple coordination of the social security systems of the Member States. For seafarers, Regulation (EEC) No 1408/71 contains specific rules concerning the legislation applicable. An EU national who is working on board a vessel flying the flag of a Member State is in principle subject to the legislation of that State. However, if the person concerned is working on board a vessel flying the flag of a Member State and remunerated for such employment by an undertaking that is registered or has its place of business in another Member State, the person is subject to the legislation of the latter, provided that he or she is resident in that State
. 

The provisions of Regulation (EEC) No 1408/71 also apply to third-country nationals provided that they are legally resident in the territory of a Member State and are in a situation that is not confined in all respects within a single Member State (see Regulation (EC) No 859/2003). 

However, these Community rules can only ensure a very partial protection of rights in the case of seafarers as: (i) they only apply to social security schemes of countries within the EU and EEA plus Switzerland; (ii) third-country nationals who are working on a vessel flying the flag of a Member State, but who are not legally resident in the Community or who are not in a cross-border situation as defined in Regulation (EC) No 859/2003, are not covered by this Community legislation. The question of whether or not they are entitled to social security coverage under the national legislation to which they are subject is solely a matter for the Member State(s) concerned.

Furthermore, the material scope of these rules is confined to social security schemes set up by national legislation. Exemptions apply to non-statutory complementary insurance schemes or special schemes for self-employed persons
 and collective agreements unless such agreements are rendered compulsory by national legislation. In the maritime and fishing sector, social security coverage is often part of the employment contract and ensured by an international private insurance scheme. Workers can only invoke the provisions of Regulation (EEC) No 1408/71 where they are covered by statutory insurance under the national legislation to which they are subject. Thus, they can be faced with gaps in their social security rights. This is particularly the case for the acquisition of pension rights.

The ILO Maritime Labour Convention, 2006 contains provisions on the minimum level of social security protection that each Member under its national law must provide to seafarers that are ordinarily resident in its territory. According to the ILO Maritime Labour Convention, 2006, this protection should not be less favourable than that enjoyed by shore-workers resident in its territory. Similar provisions are envisaged in the ILO Work in Fishing Convention, 2007. Once in force, they will ensure certain level of social security protection for workers in this sector. Further gains could be achieved by increasing the number of international agreements with third countries that include social clauses and equal treatment clauses.
6.
The role of social dialogue 
The sectoral committees for maritime transport and sea fishing have regularly addressed topics with a view to improving safety and well-being on board. 

Both committees have a long-standing commitment to decent working conditions in the context of globalisation and compliance with international legislative instruments for seafarers. The European social partners take an active part in the ILO and IMO, thereby contributing to a stronger European position and are very much committed in the follow up and implementation of the relevant international instruments. 

In the maritime transport sector, the social partners are negotiating in view of reaching a European agreement transposing relevant provisions of the ILO Maritime Labour Convention, 2006. These negotiations were launched following a Commission's consultation of the social partners under Article 138(2) of the Treaty, launched in June 2006. If an agreement is reached and the social partners so request, a proposal for a directive on the basis of Article 139 ECT will be envisaged. Furthermore, a proposal for a directive concerning the enforcement of provisions in respect of maritime labour standards on board ships flying Community flags and all those calling at Community ports could also be envisaged. Such instrument will allow for a uniform application of the ILO Maritime Labour Convention, 2006 by Member States to all ships, including those under third country flag following the entry into force of ILO Maritime Labour Convention, 2006 in line with the principle of the no more favourable treatment vis-à- vis non ratifying countries.
The integration of international standards within EU law would promote a level playing field. The Commission invites therefore the social partners in the sea fishing sector to examine the possibilities of a joint initiative to promote the application within the EU of the provisions of the recent ILO Work in Fishing Convention, 2007.

7.
Conclusions
The Commission will continue to work towards strengthening the international regulatory regime, in particular by promoting the ratification and enforcement of international standards and through international agreements with third countries including social clauses and equal treatment clauses.
The Commission is also committed to improving the Community legal framework for workers in the seafaring professions. The analysis in the present Communication indicates that their exclusion from the scope of some directives might not be entirely justified insofar as they do not appear to contribute to the application of specific solutions, more adapted to the concrete situation of such workers.

Of particular concern are the rights of seagoing workers to protection in the case of insolvency of their employer or transfer of undertakings, where a coherent approach should be promoted in order to enable them to exercise their rights effectively both at national level and in Community-scale undertakings. The existing exclusions from the scope of the Directives regarding information and consultation also merit review.
Where sufficiently strong reasons exist to maintain the existing exclusions or derogations, consideration should be given to whether specific EU legislation for the sector would be the most appropriate solution to guarantee to seafaring professions the same level of protection enjoyed by other workers under the general directive. 
In that case, the particular legal conditions applying in the Member States need to be examined in order to make sure that the seagoing professions enjoy adequate levels of protection, particularly in the cases of conditional exclusions, which oblige Member States to establish more specific regulation or alternative guarantees, ensuring the same level of protection.
Any future proposals concerning the reassessment of exclusions and/or derogations applicable to maritime sectors would be considered on the basis of a thorough analysis of their impact on the competitiveness of the EU seafaring industry. Moreover, account would be taken of the international standards and their interaction with EU rules.
Against this background, the social partners are requested to respond to the following questions:

1.
Do you share the Commission's analysis of the justifications for the exclusions and derogations from EU labour legislation concerning seafaring professions?

2.
Should the elimination of the exclusions that are no longer justified lead to the inclusion of seafaring professions within the general scope of application of the relevant directives? Which should be the priorities for action in this respect?

3.
In the case of exclusions that you consider justified due to the particularities of the sector or other reasons, is an equivalent level of protection for seafaring professions guaranteed by other means? Do you consider that specific regulation within the relevant directive or a specific legal instrument of EU law for the seafaring professions could be warranted?

4.
What means do you find more appropriate in order to enhance health and safety on board, in particular on small fishing vessels?

5.
Taking into account the division of legal responsibilities between the Community and Member States as regards social security, what means of action do you consider more appropriate in order to improve the social security protection of workers in seagoing professions?
*************

This Communication constitutes the first phase of consultation provided for in Article 138(2) of the Treaty. If, after the consultation, the Commission considers Community action advisable, it will consult the social partners on any proposal, as provided for by Article 138(3) of the Treaty. 
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