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1. Procedural issues and consultation of interested parties

Lead Directorates-General

Directorate-General for Justice Liberty and Security

Other involved services

Directorate-General Employment, Secretariat-General, Legal Service, Bureau of European Policy Advisors, DG Economic and Financial Affairs, DG Enterprise and Industry, DG Research, DG Internal Market and Services, DG Education and Culture, DG External Relations, DG Trade, DG Development, DG EuropeAid, Eurostat.
Agenda planning or Work Programme reference 

Reference number 2007/JLS/003 of the Commission Legislative and Work Programme 2007

1.1. Organisation and timing

The Commission Legislative and Work Programme 2007 includes this proposal as a strategic initiative under the priority "a better management of migration flows" stating that "The pressures of demography have added to the need for the European labour market to attract economic immigrants. A European regime for economic immigrants would give them a secure legal status making clear the rules attached and the rights they should enjoy" . A road map was prepared for this strategic initiative
. This proposal is included under the following title and reference number:

Legislative proposal for a general framework directive addressing labour immigration –2007/JLS/003

The chronology of this Impact Assessment was as follows:

· March 2006 – July 2007: data gathering and discussion with Member States in the context of the Commission's Committee on Immigration and Asylum (hereinafter “CIA”);

· January 2006 – July 2007: consultation and exchange of views with relevant stakeholders (including NGOs, social partners, countries of origin, etc) in a number of meetings and conferences;

· 18 December 2006 – 15 July 2007: external study
 (hereinafter “the external study”) ordered by the Commission in December 2006; 

· 7 May 2007 and 25 June 2007: meetings of the Inter-service Steering Group accompanying the Impact Assessment.

1.2. Consultation and expertise 

1.2.1. Consultation with the services within the Commission 

In the course of developing the proposal there has been from the beginning intensive working contacts and substantial input from DG EMPL being involved in this process. The other concerned DGs have been consulted by means of the Inter-Service Group meetings and of direct/bilateral meeting / contacts.

1.2.2. Impact Assessment Board 

In the impact assessment process an oral procedure in front of the Impact Assessment Board (IAB) on 11 July has taken place. The written opinion and the recommendations of the Board have been taken into account notably as regards the more precise elaboration of the problem definition and the policy objectives, the qualitative analysis of budgetary, fiscal and social benefits and the more Member State specific demonstration of the consequences of the chosen option.

1.2.3. External expertise

This report is based on consultations with Member States and other stakeholders and on the external study commissioned by the Commission. The data were collected from the consultations set out below as well as from case studies and literature reviews. The problem, objectives and policy options assessed were based on the draft final report from the contractor prepared and on the basis of a desk analysis of appropriate analytical methods and applicable legal documents.

1.2.4. Consultation of stakeholders

A public consultation has been carried out with the Green Paper on an EU approach to managing economic migration. The Commission received more than 130 contributions from Member States, the other EU institutions, social partners, NGOs, third countries, academia, etc.
 and a public hearing was held on 14 June 2005.

Further consultations were held by means of seminars and workshops (eg.: the workshop organised by the European Policy Centre gathering NGO-s, social partners, academics and other stakeholders on the 8 of June 2007), while the Member States were consulted within the framework of the Commission's Committee on Immigration and Asylum. Through the external study commissioned to support the impact assessment, further consultations of the main stakeholders (including social partners such as ETUC
, Caritas Europe, the International Organisation for Migration, and also an organisation representing SME's (UEAPME
)) were undertaken by means of questionnaires and interviews. The results of such consultations are reflected in this report where relevant. In addition the summary of the answers by the Stakeholders are presented in Annex 12.

1.3. Main results and follow-up to the consultations 

The analysis of the 130 contributions recieved during the public consultation showed a general support for a common EU policy for economic immigration, albeit with important differences in the approaches to be followed and in the expected end result. Some clear elements emerged, i.e. the need for EU common rules regulating at least some key categories of economic immigrants establishes attractive conditions for them (highly skilled and seasonal workers) coupled with the request to ensure a secure legal status to all immigrants in employment. 

Comments made to the Policy Plan on Legal Migration are also taken into account. Therefore unlike the 2001 proposal for a directive on economic migration - intending to regulate entry and residence conditions horizontally - the proposal as a framework only establishes a procedural simplification (single application procedure and single permit) and grants rights only to those who are already admitted to the territory and the labour market of a Member State. This approach has been supported by the Member States in the framework of the Commission's Committee on Immigration and Asylum.
2. Problem definition 

2.1. The context 

Since the 1990s Community migration policy has taken significant steps forward. The Amsterdam Treaty for the first time established immigration and asylum as areas of Community competence. The Tampere European Council (15-16 October 1999) called for the development of a common EU policy on asylum and immigration and for “a more vigorous integration policy” aimed at “granting legally resident third-country nationals rights and obligations comparable to those of EU citizens"

During the period of implementation of the Tampere programme (1999-2004) four directives were adopted:

· Directive 2003/86/EC on the right to family reunification.

· Directive 2004/109/EC on a long-term resident status for third-country nationals.

· Directive 2004/114/EC on the conditions of admission of third-country nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary service.

· Directive 2005/71/EC for the facilitation of the admission of researchers into the EU.

The only proposal that did not receive the necessary support from the Council concerned the conditions of entry and residence of third-country nationals for the purpose of paid employment and self-employed economic activities. This proposal was the first attempt to define a common legal framework at EU level specifically concerning third-country economic migrants.

Since then, the issue of economic migration has become a central theme of EU debate on immigration policy, as is shown in four major initiatives:

· The Hague Programme 2005-2010 (adopted at the Brussels European Council of 4-5 November 2004) aims to make Europe an area of freedom, security and justice and focuses on setting up a common immigration and asylum policy for the EU 25. Two of its key components are measures for third country nationals to work legally in the EU in accordance with labour market requirements, and a European framework to guarantee the successful integration of migrants into host societies. The Hague Programme roadmap for 2005-2010 lists includes developing a common EU immigration policy and countering illegal migration, and maximising the positive impact of migration on society and economy.

· The Justice and Home Affairs (JHA) Council of 19 November 2004 adopted Common Basic Principles (CBPs) to underpin a coherent European framework on integration of third-country nationals, which state that “Employment is a key part of the integration process and is central to the participation of immigrants, to the contributions immigrants make to the host society, and to making such contributions visible”. In order to strengthen the implementation of the CBPs, the Commission adopted a Common Agenda for Integration
 with the aim of fostering a more coherent EU approach to integration.

· The Green Paper on an EU Approach to Managing Economic Migration
 covers the central themes of economic migration policy, i.e. a degree of harmonization at EU level, admission procedures for paid and self-employment, applications for work and residence permit, rights to be granted to migrant workers and accompanying measures. It states that “migrant workers must have a secure legal status” and that “third country workers should enjoy the same treatment as EU citizens in particular with regard to certain basic economic and social rights”. 
· The Policy Plan on Legal Migration
 defines a roadmap and a set of actions and legislative initiatives for the coherent development of EU legal migration policy. The Policy Plan proposes a general framework directive, applicable to all economic migrants in in employment, covering the basic rights of third-country workers and the single residence/work permit. The main purpose is to guarantee a common framework of rights within EU. This would also contribute to granting fair treatment to all migrants workers admitted into a Member State. Within the general framework, four specific directives will address the admission and residence conditions for broad categories of third-country migrants, namely highly skilled workers, seasonal workers, intra-corporate transferees, and remunerated trainees. 
The Policy Plan suggest the following line as regards management of legal migration: to open up specific channels of legal migration (highly skilled migrants, seasonal workers, remunerated trainees, intra-corporate transferees) on the one hand and a general directive on the rights of third country workers on the other. The latter is to serve as a framework for the specific directives. In other words no horizontal legislation is suggested concerning the conditions of residence for third-country nationals in employment. Instead specific directives would regulate the admission of certain categories of migrants and as a basis a horizontal community legislation would cover rights of third country workers at EU level. 

2.2. Scope of the problem

2.2.1. The issue/problem to require action – rights gap and complex and inefficient admission procedures

2.2.1.1. The rights gap 
Analysis of the existing Community acquis (Annex 1) and Member States' national legislation (Annex 2), and international agreements (Annex 3) it prevails that there is a difference in rights ("rights gap") of third-country workers and those of EU/own nationals and long-term residents. The rights gap between third-country workers and EU/own nationals is different in each Member State and for each individual type of right. 

These differences of treatment are partly due to the fact that international agreements concluded by the EC with different third countries (Annex 4) contain different equal treatment clauses, ranging from comprehensive equal treatment to best endeavor clauses, when providing for equal treatment in certain policy areas. Moreover it is partly due to the fact that International agreements, such as the ILO Migrant Workers Convention and the European Convention on the legal status of migrant workers, have only been signed and ratified by some (but not all) Member States. (Annex 5). In addition, the group of third-country workers has not been legally defined as such in most (if not all) Member States or at EU level, making it difficult for them to claim specific rights and creating uncertainty among third-country workers.

EC acquis (multilateral agreements and secondary legislation) regarding third-country workers rights

As stated above there is no EU legislative instrument covering the rights of all workers who are third-country nationals and legally employed in the EU, but who have not been granted long-term residence status. However, a number of legal provisions provide for the protection and equal treatment of certain categories of third-country workers.

· The Charter of Fundamental Rights of the European Union not only prohibits discrimination based on race and ethnic origin, but also discrimination based on nationality. The provisions concern both fair and just working conditions and access to social security and assistance. In addition, the Charter stipulates that nationals of third countries who are authorised to work in the territories of the Member States are entitled to working conditions equivalent to those of citizens of the EU. The Charter however is not legally binding. 

· In 2000 the European Council adopted two directives on equal treatment: Council Directive 2000/43/EC on equal treatment irrespective of race or ethnic origin, and Council Directive 2000/78/EC on equal treatment in employment and occupation. These directives on discrimination do not, however, cover differences in treatment based on nationality. Moreover, the directives are without prejudice to provisions and conditions relating to the entry into and residence of third-country nationals on the territory of Member States, and to any treatment which arises from the legal status of the third-country nationals concerned. 

· Regulation (EC) No 859/2003 provides for the application of the coordination rules of Regulation (EEC) No 1408/71 and Regulation (EEC) No 574/72 to third-country nationals legally resident in the Community, as well as to members of their families and to their survivors. As a result, provisions identified in the regulation are also applicable to a number of categories of third-country nationals. The provisions of this regulation however are not applicable in a situation which is confined in all respects within a single Member State. This concerns, inter alia, the situation of a third-country national who has links only with one Member State.

· Council Directive 2003/109/EC grants a set of uniform rights, which are as near as possible to those enjoyed by citizens of the European Union, to third-country nationals who have resided legally and continuously in a Member State for five years and who hold long-term residence permits. These long-term residents shall enjoy equal treatment with nationals as regards, among other things, access to employment and self-employment, education and vocational training, recognition of professional diplomas, and social security, social assistance and social protection. It goes without saying that many third-country workers do not meet the condition of the required period of legal and continuous residence in a Member State. In other words, large groups of third-country workers are not covered by this legislation.

· The Agreement creating the European Economic Area still applies to three EFTA-countries - i.e. Norway, Iceland and Liechtenstein - that wish to participate in the European Internal Market, while not assuming the full responsibilities of EU membership. The Agreement secures free movement for workers among the participating states which entail the abolition of any discrimination based on nationality between workers of EU Member States and EFTA-countries as regards employment, remuneration and other conditions of work and employment. In addition, the Contracting Parties shall, in the field of social security, secure for both (self-employed) workers and their dependents aggregation of periods and payment of benefits to persons resident in the territories of the EEA. Switzerland, also a member of the EFTA, has concluded a separate agreement on the free movement of persons with the EU. The rights under this agreement are similar to those of the EEA Agreement and include equal treatment of migrant workers.

· A number of bilateral and multilateral agreements have been established with other non-EU countries. Particularly important in this respect are the Decisions of the Association Council (1980) under the EC-Turkey Association Agreement which grant Turkish workers who have been admitted to the labour market of an EU Member State progressive rights on the labour market of that EU Member State after specified periods of legal employment there. Also with regard to the entitlement to social security, remuneration and other conditions of work, Turkish workers and their families shall be treated without discrimination. Other agreements (Russia, the ACP countries, a number of non-EU Mediterranean countries and countries of the Western Balkans) also provide for equal treatment with regard to nationality as concers working conditions, remuneration and dismissal. It is important to note that the exact implementation of these rights is subject to national legal and administrative arrangements as well as to control by the European Court of Justice.

International agreements

· All EU Member States have ratified the European Convention on Human Rights, most EU Member States have ratified the European Social Charter and some have ratified the European Convention on the Legal Status of Migrant Workers all established by the Council of Europe. The last two agreements deserve most attention, for these directly refer to the principle of equal treatment in the economic domain of society, including working conditions, entitlements to social security and transfers of payments. As is clearly stipulated, national laws and regulations determine the conditions upon which the principles of equal treatment may be granted. Therefore, the provisions leave much room for specific circumstances and modalities applicable in each Member State. In addition, the personal scope of both the European Social Charter and the Convention on the Legal Status of Migrant Workers is limited because they only apply to foreigners who are nationals of one of the contracting parties. The European Convention on Human Rights covers all migrant workers admitted for employment in the Member States of the Council of Europe irrespective of their origin, but it primarily safeguards civil and political rights. 

The above shows that at present, the principle of equal treatment with regard to working conditions and rights to social (security) provisions is granted to third-country workers only by national laws and for specific third-country workers through different multilateral agreement concluded by the EC (i.e. Europe agreements, Mediterranean agreement, Association agreement with Turkey). Some categories of third-country workers, either defined by their status (i.e. long-term) or by their nationality (i.e. those from countries that have signed multilateral agreements with the EU and its Member States, such as the EFTA-countries and Turkey) may claim a more privileged position on the basis of Community law. This is not the case, however, for most other third-country workers. The latter third-country workers are granted a number of fundamental rights as long as they are legally employed, but with regard to various social and economic conditions they are treated differently from EU nationals and long-term third-country residents
. These conditions are still subject to national legal and administrative arrangements.

National legislation of the Member States 

The analysis is based on a survey carried out by a contractor by means of a questionnaire addressed to the 27 Member States. The focus of the questionnaire have been the categories and groups of third country workers, who have been legally admitted in a Member State to carry out a remunerated economic activity for and under the direction of another person, but who have not acquired the status of long-term third-country resident (as specified under Council Directive 2003/109/EC). 

It is important to note that some categories and groups of third-country workers have remained outside the scope of the questionnaire: a) categories of third-country workers which are already covered by Community acquis (i.e. long-term residents, third-country workers posted in the context of the freedom to provide services, researchers, asylum seekers); b) specific categories for which other EU directives are foreseen (i.e. highly skilled workers, seasonal workers, intra-corporate transferees and remunerated trainees) ; c) categories of third-country workers under bilateral and multilateral agreements between the Community, or the Community and its Member States, with third countries.

The survey has investigated the following issues:

· Admission regimes for third-country economic immigrants, distinguishing between:

a)
Application procedure for residence and work permit

b)
Kinds of work permit and residence permit

· Rights related to entry and mobility.

· Rights related to employment and education distinguishing between:

a)
Access to employment

b)
Working conditions

c)
Education

· Rights related to social benefits and to access to public services, distinguishing between:

d)
Social security

e)
Possibility for transferring social security benefits outside the EU

f)
Access to public services

· Provisions specifically aimed at protecting or supporting immigrant women in employment.

Seventeen Member States replied to the questionnaire and namely: AT, BE, BG, CY, CZ, DE, EE, EL, ES, FI, FR, IE, IT, LT, LV, NL, PT, RO, SI, SK, UK. 

Finally, a desk analysis has been carried out in order to gather information on the MS for which no data have been collected through the questionnaire (DK, HU, LU, MT, PL, SE). The results of such an analysis are separately presented in a box within the Annex 2) 

On the whole, it should be noted that the analyses presented are exclusively based on the questionnaire responses provided by Member States. Hereinafter the main evidences of the survey are examined according to the above mentioned issues, while the complete analysis and more detailed information about Member State replies are reported in Annex 2. A table in Annex 6 summarises the findings of the analysis. The following should be emphasized: 

· Equal treatment with nationals in terms of working conditions and education – with some exception for education (Germany, Czech Republic) is generally granted to third-country workers. 

· Some social security benefits are granted to third-country workers, depending on their immigration status but only few MS allow third-country workers to transfer these benefits outside the EU and, where this possibility is actually in force, it is limited to some of the social security payments (mainly, survivors benefit, old age pension and invalidity pension).

· With reference to the rights which relate to the access to employment, instead, third-country workers are frequently subject to limitations. These restrictions mainly refer to the limited right to seek a new employment in case of job loss and/or to change job/employer which third-country workers enjoy in many of the Member State. The same consideration is valid for the freedom to choose an occupation/employer recognized to third-country workers. Indeed, work permits are frequently related to a specific work position and employer, as well as their validity is directly linked to the work contract/agreement.

· Access to public services is limited for third-country workers in most MS. EL, FR and IT appears the only Member States where the access to public service (such as of general economic interest, placement services) is quite widespread.

Conclusions

To sum up – on the bases of the analysis of Community acquis, the Member States national legislation and the various international agreements and in the absence of Community legislation it can be stated that the rights of third country workers may vary significantly depending on their nationality and on the Member States in which they stay. This double rights gap creates legal uncertainty for third-country workers and puts them on an unequal footing with workers whose rights have been explicitly defined. Such a situation does not correspond to the Tampere objective which aimed at granting legally resident third-country nationals rights and obligations comparable to those of EU citizens.

As far as the scope of this rights gap is concerned differences - as the table in Annex 5 shows - international agreements ratified by all Member States (such as European Convention for the Protection of Human Right and Fundamental Freedoms) cover all the basic human rights. Looking at Member States national legislations one can state that the difference in treatment lies in the access to employment, partly in the field of education and vocational training and in the field of social security and access to public services.

2.2.1.2. Complex and inefficient admission procedures

Analysis of the answers of the contractor's questionnaire to the Member States on their national legislations and an additional ad-hoc information request carried out directly by the Commission on the national admission schemes for work purposes the following has emerged: 

In the absence of community legislation more than half of the Member States already have a single application procedure or envisage changing their system whereas a minority use separate procedures for obtaining work and residence permits respectively.

As Annex 2 for the contractor questionnaire (complemented by Commission ad-hoc information request) 11 Member States already apply a combined procedure and permit and 13 Member States still apply a distinct procedure. Out of these 13 - 4 Member State are to change it and another Member State is to consider. That leaves us 9 Member States (AT,BE BG,MT, LT,SL,SK,HU,PL) - who have a distinct procedure at this point in time - and no indication of change. There is no information on Luxembourg and Sweden. Annex 2 further contains a table summarising the time required processing applications using distinct or single application procedures on the basis of the respective self-reporting of Member States.

On the whole it seems that the presence of a combined title and a unique procedure for residence and work permit represents a notable simplification in terms of admission regimes for third country workers. It has been found that the interdependence of the two titles could lead the applicants to a vicious circle, as there is no residence permit without a work permit and vice versa
. 

Projecting from Member States answers on the advantages of introducing a single application procedure, one can conclude that distinct procedures have shown to have longer processing time and represent more administrative burden and costs for the employer and the would be migrant worker (arising from the involvement of different services and authorities in two distinct procedures). 

2.2.2. Who is affected in which Member States and to what extent? 

Total numbers

The origins of the European population are well documented. There are detailed migration and population statistics for almost every EU Member State. Table 1 (annex 7) provides a summary of the structure of the population of the EU25 in 2005.
 These data show that in 2005 the EU25 had more than 19 million inhabitants with a third-country nationality. The vast majority of third-country nationals (almost 14 million) lives in five Member States, i.e. Germany, Spain, France, the UK, and Italy. A further 3 million live in Poland, Austria, Greece, Latvia, and the Netherlands.

Absolute numbers hide the fact the third-country nationals can comprise a large part of the population of small countries or a small part of that of large countries. Figure 2 (annex 7) compares the percentage share of third-country nationals in the total population of EU25 Member States. This comparison shows, first of all, that third-country nationals make up a larger part of the population of the EU15 than of that of the New Member States. Leaving aside Estonia and Latvia, only an average of 1.7% of the population of New Member States consists of third-country nationals compared to 4.1% of the population of EU15 Member States. On aggregate, third-country nationals account for 4.2% of the population of the European Union. In addition to the relative attractiveness of the various Member States, the percentage shares in the Figure 2 (annex 7) may be the result of differences in the possibilities for naturalisation in each country.

Duration of stay

This study is aimed specifically at third-country workers who have not yet lived in the European Union long enough to obtain long-resident status. However, the various statistical sources do not differentiate third-country nationals by their duration of stay.

Alternative data has been looked up to approximate the duration of stay. The German government has published data on the average duration of stay of foreign nationals (including EU nationals). These data include EU nationals, but they do provide specific numbers for the main nationalities that together account for about half of the total stock of foreign nationals in Germany. Table 3 (annex 7) shows that on average close to just under 20% of non-EU nationals has lived in Germany for less than 5 years. This constitutes the group of German third country workers for the purpose of this impact assessment. 

Origins

Third-country nationals working in the EU are a very heterogeneous group. Further, information – LFS sample in the Annual Report on Asylum and Migration 2003 - available on the origins of third-country nationals in the EU 27 shows that Table 4 (in Annex 7) there is a clear pattern of preference among third-country nationals based on historical ties and geographic proximity.

· Immigrants from the Balkan states and the former USSR account for 73% of third-country nationals in the new Member States (EU 10+2). The Balkan states account for 93% of third-country nationals in Slovenia, 75% in Greece, 53% in Austria, and 20% in Germany and Italy.

· North African immigrants account for 41% of third-country nationals in Southern Europe. The share of Moroccans is explained entirely by their contribution to the French immigrant population (33% of French third-country nationals). In Spain, France and Italy c. 20% of third-country nationals are of other North African origin (e.g. Algerians in France).

· Spain and Portugal are home to 98% of all South American nationals (94.8% in Spain, 3.2% in Portugal), which is probably a result of historical (colonial) ties.

· Turkish nationals dominate the population of third-country nationals in Central Europe, which is due almost entirely to the Turkish community in Germany. Almost 80% of all Turkish nationals in the EU live in Germany.

· Scandinavia and North Western Europe are characterised by a more diverse composition of their immigrant populations than the other regions. The high share of other, less important, countries of origin is an indication of this diversity. Other remarkable features include the presence in Scandinavia of Iraqis and Balkan nationals –presumably due to the attraction of these countries to refugees – and the comparatively large shares of third-country nationals from Turkey, Morocco, and India in North Western Europe.

Employment and education of third country workers

The Labour Force Survey
 - compared with the aggregated data from the Annual Report on Asylum and Migration which than includes almost two-thirds of the population of third-country nationals in the European Union – shows the following (Tables 5-10 of Annex 7): 

· Overall, the level of educational attainment is significantly lower among third-country workers than among nationals, especially for males. The share of persons with a lower secondary education is considerably higher among third-country workers.

· The main pattern among males is that fewer third-country workers have an upper secondary education and more have a lower secondary education. This pattern appears particularly in sectors 4 through 9, which are low-skill and medium-skill occupations. There are some differences in the group of highly skilled workers, but there male third-country workers perform at a comparable level.

· Compared to national workers, female third-country workers either have a lower level of educational attainment or are more highly skilled. This pattern is particularly noticeable in sectors 3 and 4 (high-skill occupations) and 7 and 8 (medium-skill occupations). Female third-country workers appear to fall into two distinct segments, one with high skills and the other with low skills.

· On average, 11.6% of third-country nationals in the LFS indicates that he or she is unemployed (Table I.5 in annex 6). Unemployment is higher among third-country nationals than among nationals. The differences are far more pronounced among men than among women.

The main conclusions of that brief statistical analysis are the following:

· Third-country nationals form a large group at EU level with more than 16 million people or 3.6% of the EU population.

· Most of these (c. 12 million) live in 5 Member States (Germany, France, Spain, the UK, and Italy).

· The origins of third-country nationals in each Member State differ especially due to geographic proximity and historical ties.

· The analysis of the educational attainment and labour market performance of third-country workers confirms the notion that they are less likely to be highly skilled, more likely to become unemployed and work in occupations with lower levels of skill.

· It also appears that the group of third-country workers is segmented between a highly skilled group (including female workers) and a larger group with low and medium skills and with a concomitant labour market performance.

Tables and information on the data and the data collection and the constraints on the availability of data are annexed (Annex 8)

2.3. Underlying drivers/causes of the problem (problem tree)

As it follows from the analysis of the international, community and national law despite of the objective first expressed in Tampere to grant legally resident third country nationals comparable rights and obligations to those of EU citizens – there is still a considerable rights gap as far as especially their access to employment, access to education and vocational training or access to social security public services are concerned.
As to the procedural aspect of their admission application procedures tend to be complex and inefficient causing administrative and financial burden to the would-be employer and/or the migrant. 

The following problem tree summarises the causes of the problem by dividing it up to deeper causes, intermediate causes and core problems.
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2.4. Possible evolution of the problem all things being equal 

Given the differences in standards of living between most EU Member States and the major suppliers of labour (Eastern Europe, Northern Africa, and the Middle East), it is likely that the immigration pressure of third-country workers into the EU will remain high in the coming years, regardless of legislative measures at the EU level. Differences between Member States in the numbers of third-country workers are to a large extent determined by different entry and labour market policies. 

Having said that persistent differences may increasingly contribute to ethnic segmentation in national labour markets as opposed to EU nationals; being in a much more privileged position. In the long run, this tendency towards different legal standards concerning economic and social rights may create significant advantages for EU employers when attracting third-country workers instead of national workers. Particularly, the lower-skilled minority labour force in the EU is likely to see their labour market position deteriorate further.

A weak legal position of third-country workers is expected to have impacts beyond the functioning of national labour markets. More specifically, a tendency towards further polarisation of society on the basis of ethnic and national origins is foreseen, with clear-cut spatial and social segments of underprivileged migrant workers.

The sending countries of third-country workers continue to lack the ability to benefit from the outward migration of their workers. Their citizens who work in the EU are limited in their possibility to transfer pension savings and other social contributions, to invest in their human capital through vocational training, or to work in medium-skilled and high-skilled occupations. As a result, when they return to their country of origin, their contribution to the national economy will be lower than is possible.

As far as the application procedures are concerned – those Member State who hasn't simplified their scheme yet, might maintain it causing administrative and financial burden to the would-be employer and/or the migrant. 

2.5. The EU's right to act – legal base, subsidiarity, proportionality

2.5.1. Legal base

The legal basis for Community action is laid down in Article 63 (3) of the EC Treaty, which states that the Council shall adopt measures on immigration policy within the following area:

a)
conditions of entry and residence, and standards on procedures for the issue by Member States of long-term visas and residence permits, including those for the purpose of family reunion.

2.5.2. The necessity test - the first condition to the subsidiarity principle

As this area falls under the shared competence of the EU and its Member States it needs to be demonstrated that the problem can not be sufficiently solved by the Member States acting alone.

· The absence of an explicit definition of third-country workers in most Member States and the gap between the rights of third-country workers and other workers requires intervention at EU level in order respond to the Tampere objective. Further more efficient and transparent admission procedure should be laid down at EU level coupled with procedural guarantees.

As regards the "rights gap" when considering the need for public intervention, it is important to take into account the following considerations:

· third-country workers are not without rights. Certain rights, especially fundamental human rights, are already guaranteed to all third-country workers. 

· third-country workers are not a homogeneous group. They include groups with more or fewer rights. The rights of third-country workers from EFTA countries are closest to those of EU nationals; Turkey has secured a fairly high level of rights for Turkish workers in the EU; other countries (mainly Mediterranean countries) have reached bilateral agreements with the EU that establish equal treatment in a number of areas; and, finally, a large group of workers from other third countries find themselves in less privileged position.

· there is a difference in treatment as regards their access to the labour market. The EC Treaty provides for free movement of workers for EC citizens and their family members
 which entail free access to the labour market. This is not the case for third country nationals whose access to the labour market is not guaranteed by the Treaty. Further Community preference as recalled in the latest Accession Treaties (EU 8 and EU 2)
 refer to the access to the labour market of new Member States citizens as opposed to third country nationals. This means that if an EU instrument is to touch upon access of third country nationals to the labour market - community preference would have to be taken into account, which means that rights of EC citizens prevail over the rights of third country nationals in this regard.

· level of rights differ form Member State to Member State. As social security systems are defined by national law the level of benefits (e.g. unemployment benefits, duration of maternity leave) may differ from one country to the other. 

Without prejudice to the above mentioned considerations this rights gap - as understood for the purpose of this report with special regard to the difference in treatment in access to employment, partly in the field of education and vocational training and in the field of social security and access to public services - if maintained can have the following consequences:

· The combination of legal uncertainty and inequality affects the quality of life of third-country workers and their decisions with respect to employment, migration, housing, investments, savings, etc.. It may be a contributing factor to a number of other problems, such as high unemployment and low labour participation among immigrants, exclusion and discrimination, and a lagging supply of migrant labour. Differences in rights and entitlements between Member States may affect the selection of a destination country by third-country workers.

· The rights gap creates unfair competition for EU nationals and long-term residents. It could become a competitive disadvantage for EU nationals and long-term residents to exercise rights that third-country workers do not have and that impose a burden on employers. Under current conditions, third-country workers are more likely to work below accepted or regulated minimum wage levels and in occupations that are below their level of educational attainment. The market will tend to exploit the underprivileged position of third-country workers that is created by their inexperience with working and living in the EU, their inadequate command of the languages of the host country, and the rights gap.

It is generally accepted that many aspects of immigration policy must remain within the domain of Member States. The geographic origins of migrants vary between the major regions of the EU; the social status and degree of integration of third-country nationals and foreign-born EU citizens are different in the various Member States; national economic performance affects the demand for labour and in periods of rapid growth labour scarcity can result in favourable contract conditions for third-country workers; and the cultural and political heritage of Member States plays a significant part (e.g. vis-à-vis former colonies). The result is a politically accepted degree of variation in European policies with respect to immigration of third country nationals (ie: conditions of entry and stay). Some problems however can be identified that are either common to all Member States or supranational by nature:

· A request has already been expressed by the European Council in the Tampere Conclusions in 1999 to ensure fair treatment of third-country nationals residing lawfully on the territory of the Member States by granting them rights and obligations comparable to those of EU citizens.

· Spill-over effects of independent national policies: Although third-country workers enter a specific Member State within the EU, but a Member State's decision on the rights of third country nationals could affect other Member States with possible distortions of migratory flows. The difference in treatment granted to third country nationals in the different Member States - as perceived by potential migrants - consequently has a supranational dimension that lies outside the scope of national legislation.

· The rights of long-term residents from third countries are regulated at EU level. Given that many third-country workers will eventually become long-term residents, it seems only logical to follow the same approach for them as well. 

· Equal opportunities for all are goals of the European Union and their attainment provides a rationale for EU intervention.

· Granting rights can be seen as part of the integration process of third country nationals: As recalled earlier it is acknowledged by the Council (in the Common Basic Principles to underpin a coherent European framework on integration of third country nationals) that Employment is a key part of the integration process and is central to the participation of immigrants, to the contributions immigrants make to the host society, and to making such contributions visible.
· Further polarisation of society on the basis of ethnic and national origin can be expected if the rights gap maintained. However Member States would have little incentive to adjust their policies to those of other Member States without Community intervention. Creating a level playing field for third-country workers requires establishing the principle of equal treatment notwithstanding specific features of national legislation. It is highly unlikely that Member States will introduce the principle of equal treatment for third-country workers without EU-level guidance and support. 

To sum up, in addition to the inherent need to respond to the Tampere objective to grant comparable rights to third country nationals, there is also possible spill-over effect of this maintained rights gap. Further, a maintained rights gap between third country nationals and own nationals within a Member State would continue to impose unfair competition through the possible exploitation of third-country national workers who have not yet acquired long term resident status. Finally the integration element of granting rights should not be forgotten either. Therefore it follows that an EU-level approach is necessary. 

Further as far as the proposed procedural simplifications (single application procedure, single permit) are concerned if those Member States who still use parallel structures continune to do so procedures to get a permit to stay and work will stay long and cumbersome for both the employer and the employee and without regulating it at EU level - along with procedural guarantees - could furhter impose legal uncertanities to migrants.
3. Objectives

3.1. General (global) policy objectives 

In accordance with the Policy Plan on Legal Migration
 and the Commission Legislative and Work Programme 2007
 the Commission is to present a proposal for a general framework directive covering the basic rights of all third-country workers already admitted in a Member State but not yet entitled to long-term resident status. In addition this proposal should create a single application procedure and a single residence/work permit. 

The overall aim of this directive - in accordance with the request of the Council at first expressed in Tampere - should be to provide rights to third-country workers comparable to those of citizens of the European Union in order to contribute to a successful common immigration policy of the EU. Such a Directive would serve as a framework by laying down a common set of rights for third country nationals and would prepare the ground for subsequent policy initiatives which open specific channels of legal migration (for highly skilled migrants, seasonal workers, remunerated trainees and intra-corporate transferees). In this respect the single application procedure is also to be seen from a rights-based approach protecting migrants by ensuring a more efficient and transparent admission procedure laying down procedural guarantees for them. Further such a Directive would contribute to improve the functioning of the labour market: comparable rights in a form of equal treatment would elevating third country workers rights and thereby protect EC citizens from cheap foreign labour an, the single application procedure would do it by a quicker, more efficient admission scheme and the one permit would do it by increasing transparency of the labour market (with one permit for residence and work it is easier to know who resides and works legally than with two). Last but not least granting equal treatment for third country workers would contribute create a level playing field for migrant workers, not influencing their selection of destination on the level of rights but rather on other factors when seeking entry to one of the Member States (i.e.: where they work is needed).

The general (global) policy objectives therefore should be:

1)
Responding to the request first expressed in Tampere to grant comparable rights, establishing the principle of equal treatment for third-country workers across the EU, particularly to protect them from abuse and inadequate working conditions and to grant them basic benefits. 

2)
Improving the functioning of the EU labour market 

3)
Protecting the EC workers from unfair competition in the labour market.

3.2. Specific and operational objectives

The specific objectives should be:

1)
To have a common understanding at EU level of the group of third-country workers that legally resides in the EU but has not yet acquired long-term resident status.

2)
To determine a set of rights for third-country workers.

3)
To safeguard the position of EU nationals and long-term residents against the possible consequences of competition from cheap and exploited foreign labour.

4)
To increase the transparency of the common EU labour market for third-country workers by reducing disparities between Member States in the rights granted to third-country workers and improving the information available to (potential) third-country workers

Related operational objectives following the intervention logic should be:

1)
To reach an agreement on a common definition of third-country workers.

2)
To grant rights as regards access to the labour market 

3)
To establish equal treatment with regard to working condition, education, social benefits and access to public services.

4)
To establish equal treatment with regard to the possibility of reimbursement of social security contributions, transfers to other pension schemes, and exports of acquired pensions. 

5)
To create a single application procedure and a single residence/work permit

6)
To provide knowledge, information and advice to Member States, including information on best practices, comparative analyses, innovative approaches, and experiences.

7)
To monitor and evaluate on a regular basis.

Figure 1.
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3.3. Consistency with the problems identified 

This paragraph assesses the adequacy and consistency of the objectives with respect to the main problems and their underlying causes, as identified in the problem tree (see Section 2.4)

The following connections have been identified:

· Global Objective 1 (to grant rights to third country workers comparable to those of EU citizens) directly responds to one of the core problems, which is an identified rights gap and the need to integrate migrants into EU society and guarantee their legal rights. 

· Global Objective 2 (Improving the functioning of the EU labour market) is particularly consistent with one of the core problems, since this second global objective is in connection with the need to "manage legal migration in a more efficient way" which would entail remedying complex and inefficient application procedures, creating more legal certainty for third country workers and their employers and thereby contributing to a better match between demand and supply on the labour market.

· Global Objective 3 directly responds to the need of protecting EU nationals and long-term resident from unfair competition. 

3.4. Consistency and complementarity with other EU policies

Given the effects of immigration policy to social and economic policies there are many connections between this proposal and other Community policies. Therefore it is necessary to take due account of the consistency and complementarity of the objectives of the proposal in particular with the following EU policies and Community acquis: 

Lisbon Strategy
:

· The general objective launched at the Lisbon Council “making the European Union the most dynamic and competitive knowledge-based economy in the world capable of sustainable economic growth with more and better jobs and greater social cohesion, and respect for the environment” is directly consistent with global objective to improve the functioning of EU labour market. 

· Similarly, the area of action set in 2000, i.e. making EU “a more attractive place to invest and work”, re-affirmed in 2005, appears to be consistent with all the global objectives of the EU action for third country workers and it is particularly related to the specific objective 3, by protecting the EU labour force from possible unfair competition and thereby enhance the overall attractiveness of the EU labour market. 

Integrated Guidelines for Growth and Jobs 2005–08
:

· Guideline 19 recalls the need to “improve matching of labour market needs also through the appropriate management of economic migration”. This guideline is generally consistent with the three global objectives, particularly with the second global objective, i.e. to improve the functioning of the EU labour market by encouraging an efficient allocation of migrant workers. 

European Sustainable Development Strategy
:
· Among the key actions proposed, it is recalled the need “to respond to the demographic challenges, notably by promoting active ageing strategies, the integration of immigrants and better conditions for families” also as it is pointed out that “the EU and its Member States should continue to develop an EU policy on legal migration, strengthen the integration of migrants and their families and fight illegal immigration”. These statements seem particularly consistent with the three global objectives since they foster the development of an EU common policy and the social and economic integration of third country workers. 

Commission Communication on the demographic future of Europe – from challenge to opportunity (COM(2006) 571 final):

· Among the main areas of action set by the Communication, the following seems particularly relevant: “Receiving and integrating migrants in Europe”. The global objectives to create a level playing field and to improve the functioning of the EU labour market seem relevant and consistent with the purpose of this Communication. 

A table (Annex 9) summarizes and specifies the nature and intensity of the connections or links between, on one hand, the global and specific objectives identified for the present proposal for a Directive and, on the other hand, the other EU relevant policies. 

4. Policy options

In developing the policy options the following considerations and restrictions have been taken into account:

The objective will be to define at EU level the principle of equal treatment and not to lay down a list of specific rights as the EU has no right to harmonise third-country workers rights especially in the employment related and the social security field, since the EC Treaty explicitly forbids EU measures aimed at harmonising the laws and regulations of Member States with respect to employment (Art. 129) and social policy (Art. 137). So even if EU intervention may be opportune under the subsidiarity principle, the competence of the EU to intervene is limited. Many aspects of the rights and entitlements of third-country workers fall within the jurisdiction of the Member States. Therefore when laying down rights for third-country workers this must be in a form of equal treatment.

The question is then how far EU intervention should go and if it has value added in this policy area. The value added of EU intervention can be deduced from an analysis of the rights gap between third-country workers and EU nationals in the Member States. An analysis of the responses to the Member State questionnaire (in Annex 10) show that the rights gap between third-country workers and other workers is most pronounced in access to labour market, access to social security (especially, unemployment benefits, family benefits, and social assistance) the possibility of transfer of pension savings and restitution of security benefits, access to public services (access to placement services, to services of general economic interest, and to other public services, including public housing). Considering that the rights gap varies among the problem areas – with major differences in some and a high degree of equality in other areas– the following options can be listed for the scope of EU intervention with respect to third-country workers rights. 

Further as it has been pointed out there is a difference in treatment/rules among Member States as regards the admission procedures encompassing the access to employment for third country nationals sometimes resulting in complex and inefficient procedures. There if EU intervention deems to be opportune, question arises how to tackle it.

· Option 1 – No change: The further developments of the EU policy on economic migration will continue within the present legal framework which remains unchanged and ongoing activities continue. The rights of some third-country workers will be further specified by national legislation and only be covered at EU level by the specific Directives - on highly-skilled workers, seasonal workers, intra-corporate transferees, and remunerated trainees.

· Option 2 – The non-legislative option: communication, coordination, and cooperation: No new legislation is introduced on the rights of migrant workers in general. The rights of some third-country workers will be further specified by national legislation and only be covered at EU level by the specific Directives - on highly-skilled workers, seasonal workers, intra-corporate transferees, and remunerated trainees. Instead attention would be given to complementary and supporting activities. The aim is to bring the legislative practices of Member States closer through the gathering and exchange of knowledge and information –including best practices – performing comparative analyses, giving advice, promoting innovative approaches, and evaluating experiences. 

· Option 3a – Legislative option in a form of a Directive focusing on the commonalities: This option would grant equal treatment for third-country workers in all the employment-related fields excluding social security, the transfer of social security contributions and pensions and access to public services. The Directive would only lay down the principle of equal treatment with nationals for third-country workers in employment related area in a strict sense basically only covering working conditions, and access to vocational training/education. These areas - as the questionnaire to the Member States revealed – are tackled by a large extent already by national legislation. It would merely establish agreement in areas where agreement already exists. However, this approach would bring issues under EU law (insofar as they are not already covered by the existing acquis) enact current achievements, and prevent a divergence between third-country workers rights and other rights in the future especially with a view to further enlargement of the European Union.

· Option 3b – The equal treatment legislative option in a form of a Directive: This option would grant equal treatment for third country nationals who are already admitted to the labour market in all the employment-related fields including social security, the transfer of social security contributions and pensions and access to public services. The Directive would lay down the principle of equal treatment with nationals for third-country workers in the area of employment-related fields in a wide sense including access to education/vocational training, mutual recognition and assessment of diplomas and degrees and access to social security benefits, access to public services and the possibility of the reimbursement of public social security contributions as well as the possibility to export pensions once they are paid with regard to the first and second pillars of pension funding (state and collective provisions). This option would not tackle the access to the labour market.

· Option 4 - A complementary legislative option in a form of a Directive; single application procedure and single residence/work permit: The Directive would focus on a single application procedure simplifying the procedure both for immigrants and for public authorities and a single document enabling a third country national to reside and work in a Member States. These provisions could build on Regulation 1030/2002 on a uniform residence permit which already enables Member States to add national remarks as regards the access to the labour market. This option could encompass – following the rights based approach - procedural safeguards and guarantees (e.g. the right to mount a legal challenge in the Member State concerned) in relation to the application for a single permit.

· Option 5 - The fully-fledged legislative option in a form of a Directive regulating access to labour market and also granting equal treatment for third-country workers: The Directive would regulate the labour market access of third-country workers to a Member State in order to grant comparable treatment as regards access to employment and mobility within that Member State. In order to grant access to the labour market for third-country nationals, conditions for admission to work (economic needs test etc.) need to be harmonised. EU intervention would further focus on the right to choose another occupation or employer or to change jobs, to work in the public sector, to gain access to management functions, and to seek new employment in the case of job loss. Since as shown through the analysis of Member State's legislation work permits are frequently related to a specific work or employer but as migrants acquire experience in the labour market they may wish to move to different occupations or destinations. This is an area where the rights gap is considerable and where differences between Member States are pronounced. This option would further provide for equal treatment with own nationals – in all the areas listed in Option 3b - for third-country workers is also foreseen. 

Table
Describing the options: how they will work in practice

	
	Option 1
	Option 2
	Option 3a
	Option 3b
	Option 4
	Option 5

	
	No change
	The non-legislative option, Communication, coordination, and cooperation
	Legislative option in a form of a Directive focusing on commonalities - covering rights for which equal treatment has already been achieved
	Directive granting equal treatment for third-country workers in all employment related areas including social security 
	Single application procedure and single residence/work permit
	A Directive regulating access to the labour market in addition to grant equal treatment 

	Description of policy levers
	no new legislation; planned directives for specific groups of third-country workers; 
	no new legislation other than planned specific admission directives; use of other instruments of (e.g. conferences, Communication,benchmarking, networks, committees) approximation of rights insofar as MS learn from each other and EU efforts in that direction are successful
	Minimum requirements directive binding for all MS (although the UK and Ireland may opt out and Denmark cannot opt in); common definition of third-country workers; principle of equal treatment defined on high-level; but only covering areas where Member States have already granted the same or similar rights to third-country workers, ie: working conditions, and education, right to define the content of the rights remains MS competence
	Minimum requirements directive binding for all MS (although the UK and Ireland may opt out and Denmark cannot opt in); common definition of third-country workers; principle of equal treatment in all important employment related area - including social security - defined on high-level; the right to define the content of the rights remains MS competence
	introduction of a single residence/work permit; introduction of a single procedure for the application by third-country workers for a residence/work permit
	Directive binding for all MS (although the UK and Ireland may opt out and Denmark cannot opt in) granting rights as regards access to the labour market has the consequences of harmonising admission conditions and procedures (ie.: economic needs test), in addition equal treatment is provided as in option 4 - 

	Why policy levers might work with regard to global objectives
	in some areas third-country workers already have rights that are similar to those of EU nationals and long-term residents; differences will be maintained; current ‘hands-off’ approach may be sufficient for level playing field
	MS gain better access to information on effective policies, indirectly promoting approximation of third-country workers rights at MS level; EU guidance and support to encourage MS to adjust policies and legislation to those of other MS; better information for potential third-country workers to influence migration decisions
	ensures that all MS explicitly deal with entire group of third-country workers in national legislation and establish agreement where agreement already exists; bring issues under EU law (insofar as not already covered by existing acquis), enact current achievements, and prevent divergence between third-country workers rights and other rights in the future, especially with a view to further EU enlargement
	ensures that all MS explicitly deal with entire group of third-country workers in national legislation; establishes equal treatment of third-country workers rights across the EU, helping to reduce disparities between MS and further encouraging third-country workers to move to where work is really needed
	single permit and single application procedure simplify immigration process for third-country workers and for authorities; standardisation of permits across the EU creates more transparency and legal certainty

	Conditions and procedures of admission harmonised together with the provision of equal treatment would further encourage third-country workers to move to where work is really needed – as for equal treatment same remarks as in Option 4

	Risks and uncertainties
	rights of many third-country workers remain uncertain, although implicitly covered by existing legislation; harmonisation remains autonomous trend but divergence in national implementation is not impossible
	MS can participate in and still ignore multilateral communication and cooperation efforts as well as EU guidance and for reasons of political expedience; benchmarking may result in MS converging on lowest common denominator rather than best practice; networks and committees may end up in political gridlock, delaying definition of third-country workers rights and harmonisation at MS level
	harmonisation not guaranteed but depends on national implementation; framework directive defines a bottom line, but EU competence may not extend far enough; migration to where work is really needed remains exogenous to policy, not have significant impact regarding global objectives, particularly encouraging immigrants to go where their work is really needed and protecting the EU labour force from unfair competition in the labour market, given that some of the relevant rights (social security) will not be included
	harmonisation not guaranteed but depends on national implementation; framework directive defines a bottom line, but EU competence may not extend far enough; migration to where work is really needed remains exogenous to policy and builds on assumption that migrants decide on basis of relative rights and have access to information on those rights, which may be untrue
	adjustment of national mechanisms for entry and admission to common single procedure may take time and resources; differences between MS in terms of time, resources, and delays; adjustment of various public authorities (e.g. policy, immigration services, social services, etc.) 
	adjustment of national mechanisms for entry and admission may take time and resources, as for equal treatment same remarks as in Option 4

	Transposition problems
	none
	none
	some, mainly with respect to education
	difficulties especially with respect to access to social security, and rights to export social security contributions and pensions
	some in the area of technical implementation of requirements imposed on MS 
	Implementation of new or altered conditions of admission as for equal treatment same remarks as in Option 4


5. Analysis of impacts

5.1. Intended impact: will the policy options achieve the global objectives?

The first question in the assessment of the individual policy options is whether they will achieve the Commission’s objectives as identified in chapter 3.

The following tables assess the achievement of the global objectives by each of the selected policy options. The assessment is given on a five-point scale, namely 

– – (very negative), 

– (negative), 

0 (neutral), 

+ (positive), and 

++ (very positive).

Impact assessment: policy option 1 – No change

	Impacts
	Rating
	Explanation of the rating

	Granting 

rights to third country workers comparable to those of EC citizens 
	–
	National legislation remains dominant.

Rights will be granted only:

in areas where equal treatment already exists;

when national policy directions merge;

through directives aimed at specific groups of third-country workers.

As a consequence, for a large group of third-country workers equal treatment is not guaranteed. Where no equal treatment exists, present differences between Member States are expected to remain.

In the short and medium term, equal treatment is unlikely to be achieved without a change in policy.

In view of the expected increase in the number of third-country workers, more workers will be facing unequal treatment.

	To improve the functioning of the EU labour market
	0
	Non-economic motives for the selection by migrants of Member States as destinations as well as barriers to entry for specific sectors remain in place. The functioning of the labour market will not improve.

Impacts are different for temporary and (semi)permanent third-country workers:

Temporary migration: Workers already move to where they are really needed. Residence is not an option. The goal to encourage third-country workers to move to where they are most needed will be achieved under the no change scenario.

(Semi)permanent migration: third-country workers select a destination on the basis of the quality of life, security of rights, level of entitlements, and opportunities for employment. The goal to encourage third-country workers to move to where they are most needed is unlikely to be achieved nor is the current situation expected to become worse.

	To protect the EU labour force from unfair competition
	–
	Where equal treatment is not guaranteed and differences between Member States persist, employers have no incentive to give third-country workers more rights than those to which they are formally entitled, which may result in a further degradation or devaluation of their legal position. In addition, the number of third-country workers is expected to grow. Unfair competition will increase.


Option 2 – The non-legislative option: Communication, coordination, and cooperation

	Impacts
	Rating
	Explanation of the rating

	Granting 

rights to third country workers comparable to those of EC citizens
	0
	Member States gain better access to information on effective policies and good practices as a result of cooperation, the international exchange of knowledge, and EU guidance and support.

This may result in a degree of harmonisation of third-country workers rights as Member States may adjust their policies and legislation to those of other Member States.

The most likely outcome is, however, that this option will have little or no significant impact on lowering the rights gap.

	To improve the functioning of the EU labour market
	0
	Member States and third-country workers may be provided with better information, but the outcome depends entirely on the implementation of activities at Member State level. No significant impact is expected.

	To protect the EU labour force from unfair competition
	–
	No significant impact expected. Development as in the “no change” scenario.


Option 3 a – Legislative option granting equal treatment in a form of a Directive focusing on commonalities (covering rights for which equal treatment has already been achieved)

	Impacts
	Rating
	Explanation of the rating

	Granting 

rights to third country workers comparable to those of EC citizens
	0 / –
	third-country workers will be clearly defined in all Member States, using a common definition, and the directive ensures that all MS explicitly deal with entire group of third-country workers in national legislation, even if implementation of the directive may differ.

No significant improvement on the current state of affairs. Most rights will not be affected. The directive would extend the scope of current achievements to all third-country workers, by introducing a common definition, and enact those achievements, preventing a gap between the rights of third-country workers and those of other workers in the future, especially with a view to further EU enlargement. This represents a marginal improvement relative to the “no change” scenario.

	To improve the functioning of the EU labour market
	0
	No significant impact expected. Development as in the “no change” scenario.

	To protect the EU labour force from unfair competition
	–
	No significant impact expected. Development as in the “no change” scenario.


Option 3 b – Sub option 3 granting equal treatment in a form of a Directive in all employment related fields also including social security 

	Impacts
	Rating
	Explanation of the rating

	Granting 

rights to third country workers comparable to those of EC citizens
	++
	Third-country workers will be clearly defined in all Member States, using a common definition, and the directive ensures that all MS explicitly deal with entire group of third-country workers in national legislation, even if implementation of the directive may differ.

Level playing field created by granting equal treatment to third-country workers across the EU27, helping to reduce disparities between third-country workers and own nationals/EU citizens and further encouraging third-country workers to move to where their work is really needed.

Limits to EU competence in many of the areas included in the directive may make achieving significant impacts difficult. Rights granted to workers will further differ as no minimum rights are defined but equal treatment.

	To improve the functioning of the EU labour market
	+
	Equal treatment for third-country workers in employment throughout the EU27 would encourage immigrants to go where their work is really needed, since differences between Member States in the level of legal protection would be reduced. However, the direction of migration flows is to some extent exogenous to policy and may not be affected by (information on) the relative rights of third-country workers.

National differences will remain and harmonisation between Member States is not guaranteed. The directive will, however, establish a clear bottom line.

	To protect the EU labour force from unfair competition
	+
	Establishing the principle of equal treatment and including all third-country workers in legislation will reduce unfair competition for EU nationals and long-term residents on the European labour market. third-country workers will be less likely to work below accepted or regulated minimum wage levels.

There are, however, limits to what can be achieved as a result of the boundaries of EU competence and the principle of Community preference.


Option 4 – Single application procedure and single residence/work permit

	Impacts
	Rating
	Explanation of the rating

	Granting 

rights to third country workers comparable to those of EC citizens
	+
	More transparency and legal certainty for third-country workers as permits are standardised and the vicious circle of delays in separate procedures for residence and work permits is broken.



	To improve the functioning of the EU labour market
	+
	Third-country workers labour can be employed with greater flexibility as procedures for residence and work permits are merged being more efficient and differences between Member States are reduced. Further the single permit can increase transparency in the labour market (with one permit for residence and work it is easier to know who resides and works legally than with two)



	To protect the EU labour force from unfair competition
	+
	The vicious circle of delays in separate procedures for residence and work permits is broken, reducing the need for illegal and undeclared work.


Option 5 – The fully fledged legislative option in a form of a Directive regulating access to the labour market and also granting equal treatment for third-country workers

	Impacts
	Rating
	Explanation of the rating

	Granting 

rights to third country workers comparable to those of EC citizens
	++
	Third-country workers will be clearly defined in all Member States, using a common definition, and the directive ensures that all MS explicitly deal with entire group of third-country workers in national legislation, even if implementation of the directive may differ.

Level playing field created by regulating the access to the labour market in Member States and granting equal treatment to third-country workers across the EU27, helping to reduce disparities between Member States and further encouraging third-country workers to move to where their work is really needed.

Limits to EU competence in many of the areas included in the directive may make achieving significant impacts difficult. Rights granted to workers will further differ as no minimum rights are defined but equal treatment.

	To improve the functioning of the EU labour market
	0/+
	Given the differences and the diverging needs of the MS labour markets, regulating the conditions of access to the EU labour market might not result in achieving the objective.

	To protect the EU labour force from unfair competition
	+
	Establishing the principle of equal treatment and including all third-country workers in a Directive will reduce unfair competition for EU nationals and long-term residents on the European labour market. third-country workers will be less likely to work below accepted or regulated minimum wage levels.

(This however cannot be considered as unfair competition.)
There are, however, limits to what can be achieved as a result of the boundaries of EU competence and the principle of Community preference.


5.2. Impact assessment of each policy option 

The following tables give a summary of the impact assessment for each policy option as regards the likely economic, social and environmental impacts.

Policy option 1 – No change

	Impacts
	Rating
	Explanation of the rating

	Economic impacts

	Competitiveness, trade and investment flows
	+
	Diverging legal standards concerning economic and social rights may create significant advantages for EU employers when attracting low-wage third-country workers instead of national workers.

	Costs for businesses
	0
	No significant impact expected.

	Innovation and research
	0
	Supply of low-wage third-country workers labour may provide a small disincentive to invest in innovation.

	Consumers and households
	0 / +
	Steady supply of low-wage, flexible labour for household work.

	Specific regions and sectors
	–
	Concentration of third-country workers in specific sectors and regions continues, contribution to problems such as high unemployment and social exclusion, to the extent that it depends on the unequal treatment of third-country workers and the inadequate definition of their rights.

	Third countries and international relations
	0
	The sending countries of third-country workers do not reap optimal benefits from the outward migration of their workers. Their citizens who work in the EU are limited in their possibility to transfer pension savings and other social contributions, to invest in human capital through vocational training, or to work in medium-skilled and high-skilled occupations. When they return to the country of origin, their contribution to the national economy will be lower than could be possible.

	Public authorities
	0
	No significant impact expected.

	Macroeconomic environment
	0
	No significant impact expected.

	Social impacts

	Employment and labour markets
	–
	Steady increase in low-wage and unfair competition by third-country workers with other workers. Inefficient and cumbersome application procedures remain in place preventing employers to employ third country nationals in a timely manner. Where educational qualification are not recognised third country workers will tend to worker as overqualified, or demand and supply can not meet efficiently. 

	Standards and rights related to job quality
	0
	Third-country workers are already granted equal treatment with respect to working conditions in most Member States.

	Social inclusion and protection of particular groups
	– –
	Further polarisation of society on the basis of national origins, with clear-cut spatial and social segments of underprivileged migrant workers; persistent differences may increasingly contribute to patterns of ethnic segmentation in national labour markets, with EU nationals in a more privileged position compared to third-country nationals with temporary work permits.

	Equality of treatment and opportunities, non-discrimination
	–
	The rights gap remains, giving third-country workers fewer rights than nationals and long-term third-country residents. This concerns in particular rights of immigrant women on the workplace, who may face specific problems linked to their gender.

	Governance, participation, good administration, access to justice, media and ethics
	0
	The fundamental rights of third-country workers are already protected in all Member States.

	Access to and effects on social protection, health and educational systems
	–
	Access to social security and public services of third-country workers is limited as they are excluded on the basis of nationality, residence status or other legal requirements.

	Environmental impacts

	Renewable or non-renewable resources
	0
	No significant impact expected.

	Land use
	0
	No significant impact expected.

	Mobility and the use of energy
	0
	No significant impact expected.


Option 2 – The non-legislative option: Communication, coordination, and cooperation

	Impacts
	Rating
	Explanation of the rating

	Economic impacts

	Competitiveness, trade and investment flows
	+
	Diverging legal standards concerning economic and social rights may create significant advantages for EU employers when attracting low-wage third-country workers instead of national workers. This may provide Member States with an incentive to disregard multilateral communication and cooperation outcomes as well as EU guidance and support.

	Costs for businesses
	0
	No significant impact expected.

	Innovation and research
	0
	This option is unlikely to change current trends in the level and composition of third-country workers immigration. No significant impact expected.

	Consumers and households
	0 / +
	Steady supply of low-wage, flexible labour for household work. This option will not (directly) affect consumers and households.

	Specific regions and sectors
	–
	Concentration of third-country workers in specific sectors and regions continues, contribution to problems such as high unemployment and social exclusion, to the extent that it depends on the unequal treatment of third-country workers and the inadequate definition of their rights.

	Third countries and international relations
	0
	This option is unlikely to change third-country workers rights with respect to reimbursements and pension transfers. The sending countries of third-country workers do not reap optimal benefits from the outward migration of their workers. Their citizens who work in the EU are limited in their possibility to transfer pension savings and other social contributions, to invest in human capital through vocational training, or to work in medium-skilled and high-skilled occupations. When they return to the country of origin, their contribution to the national economy will be lower than could be possible.

	Public authorities
	0 / +
	Possible gains from knowledge exchange between Member States as information on good and bad practices is shared.

	Macroeconomic environment
	0
	No significant impact expected.

	Social impacts

	Employment and labour markets
	–
	Steady increase in low-wage and unfair competition by third-country workers with other workers. Inefficient and cumbersome application procedures remain in place preventing employers to employ third country nationals in a timely manner. Where educational qualification are not recognised third country workers will tend to worker as overqualified, or demand and supply can not meet efficiently. 

	Standards and rights related to job quality
	0
	third-country workers are already granted equal treatment with respect to working conditions in most Member States.

	Social inclusion and protection of particular groups
	–
	Communication, coordination and cooperation with respect to third-country workers may generate synergies with similar initiatives in the area of inclusion, although option 2 is unlikely to have a significant impact on the polarisation of society and the position of underprivileged migrant workers.

	Equality of treatment and opportunities, non-discrimination
	–
	The rights gap remains, giving third-country workers fewer rights than nationals and long-term third-country residents. This concerns in particular rights of immigrant women on the workplace, who may face specific problems linked to their gender. 

	Governance, participation, good administration, access to justice, media and ethics
	0
	The fundamental rights of third-country workers are already protected in all Member States.

	Access to and effects on social protection, health and educational systems
	–
	Option 2 will not affect the access to social security and public services of third-country workers, which is limited as they are excluded on the basis of nationality, residence status or other legal requirements.

	Environmental impacts

	Renewable or non-renewable resources
	0
	No significant impact expected.

	Land use
	0
	No significant impact expected.

	Mobility and the use of energy
	0
	No significant impact expected.


Option 3 a – Legislative option granting equal treatment in a form of a Directive focusing on commonalities (covering rights for which equal treatment has already been achieved)

	Impacts
	Rating
	Explanation of the rating

	Economic impacts

	Competitiveness, trade and investment flows
	+
	No significant impact on existing trends. Diverging legal standards concerning economic and social rights may create significant advantages for EU employers when attracting low-wage third-country workers instead of national workers.

	Costs for businesses
	0 / –
	Possible investments in working conditions

	Innovation and research
	0
	This option is unlikely to change current trends in the level and composition of third-country workers immigration. No significant impact expected.

	Consumers and households
	0 / +
	No impact on the labour market position of third-country workers, steady supply of low-wage, flexible labour for household work.

	Specific regions and sectors
	–
	No impact on the sectoral or regional distribution of third-country workers. As in option 1, concentration of third-country workers in specific sectors and regions continues.

	Third countries and international relations
	0
	No significant impact on third countries. As in option 1, the sending countries of third-country workers continue to lack the ability to benefit from the outward migration of their workers.

	Public authorities
	0 / –
	Modest increase in the costs of enforcement, support, monitoring and evaluation associated with new legislation in Member States where equal treatment in these areas has not already been granted.

	Macroeconomic environment
	0
	No significant impact expected.

	Social impacts

	Employment and labour markets
	–
	Slight improvement in the protection for third-country workers, in Member States where equal treatment in these areas has not already been granted, lowers their competitive advantage on the EU labour market. Inefficient and cumbersome application procedures remain in place preventing employers to employ third country nationals in a timely manner. Where educational qualification are not recognised third country workers will tend to worker as overqualified, or demand and supply can not meet efficiently.

	Standards and rights related to job quality
	0 / +
	third-country workers are already granted equal treatment with respect to working conditions in most Member States, but this option may strengthen these standards and rights throughout the EU.

	Social inclusion and protection of particular groups
	0 / +
	Modest improvement in the rights and entitlements, access to public services, inclusion and protection of third-country workers.

	Equality of treatment and opportunities, non-discrimination
	–
	The rights gap remains, giving third-country workers fewer rights than nationals and long-term third-country residents. This concerns in particular rights of immigrant women on the workplace, who may face specific problems linked to their gender.

	Governance, participation, good administration, access to justice, media and ethics
	0
	The fundamental rights of third-country workers are already protected in all Member States.

	Access to and effects on social protection, health and educational systems
	–
	Access to social security and public services of third-country workers is limited as they are excluded on the basis of nationality, residence status or other legal requirements.

	Environmental impacts

	Renewable or non-renewable resources
	0
	No significant impact expected.

	Land use
	0
	No significant impact expected.

	Mobility and the use of energy
	0
	No significant impact expected.


Option 3 b – Granting equal treatment in a form of a Directive in all employment related fields also including social security 

	Impacts
	Rating
	Explanation of the rating

	Economic impacts

	Competitiveness, trade and investment flows
	0
	Equal treatment for third-country workers and a degree of standardisation of third-country workers rights across the EU will lower the opportunities for employers to use the competitive advantage of underprivileged third-country workers. This effect will mainly occur in low-wage, low-skill sectors and occupations.

	Costs for businesses
	–
	Additional costs in systems in which employers directly contribute to on-the-job training, education, and other provisions; in exceptional cases additional contribution of employers to social security

	Innovation and research
	0 / +
	This option may result in an decrease in third-country workers immigration, which may include highly skilled workers. However, the latter group already experiences fewer problems on the EU labour market, so that the effects will be modest. A fall in the supply of low-wage third-country workers labour may provide a small incentive to invest in innovation.

	Consumers and households
	+
	Reduction in unfair competition for EU workers and better living conditions for third-country workers households. The labour for house work may become less flexible and more expensive.

	Specific regions and sectors
	+
	The directive will have a bigger impact in urban areas where the effects of the rights gap of third-country workers is felt more strongly.

	Third countries and international relations
	+
	Increase in the net inflow of incomes from abroad on the balance of payments of third countries as the possibilities for the reimbursement of public social security contributions and the export of pensions increase.

	Public authorities
	–
	Increase in the costs of enforcement, support, monitoring and evaluation associated with new legislation. Possible increase in the financial costs of social security and public services as more third-country workers claim rights and access.

	Macroeconomic environment
	0
	No significant impact expected.

	Social impacts

	Employment and labour markets
	0 / –
	Better protection for third-country workers lowers their competitive advantage on the EU labour market with a possible increase in undeclared work and illegal employment Inefficient and cumbersome application procedures remain in place preventing employers to employ third country nationals in a timely manner.

	Standards and rights related to job quality
	0 / +
	third-country workers are already granted equal treatment with respect to working conditions in most Member States, but this option may strengthen these standards and rights throughout the EU.

	Social inclusion and protection of particular groups
	++
	Substantial improvement in the rights and entitlements, access to public services, inclusion and protection of third-country workers. Better protection of EU workers against unfair competition.

	Equality of treatment and opportunities, non-discrimination
	+
	Equal treatment will be ensured, although there are clear limits to equality of treatment and opportunities 

In particular additional rights will be granted to immigrant women, who may face specific problems linked to their gender.

	Governance, participation, good administration, access to justice, media and ethics
	0
	The fundamental rights of third-country workers are already protected in all Member States, while political rights will not be covered in this directive.

	Access to and effects on social protection, health and educational systems
	+
	Significant improvement in access to public services, such as health care, education, and housing.

	Environmental impacts

	Renewable or non-renewable resources
	0
	There may occur a decrease in the immigration of third-country workers into the EU, but this is not expected to significantly affect the environment.

	Land use and mobility and the use of energy
	0
	


Option 4 – Single application procedure and single residence/work permit

	Impacts
	Rating
	Explanation of the rating

	Economic impacts

	Competitiveness, trade and investment flows
	+
	Decline in legal uncertainty. Simplification and standardisation of procedures and legislation. third-country workers can be gainfully activated for the EU economy more quickly and with greater flexibility.

	Costs for businesses
	+
	Cost savings due to simplification and standardisation of procedures.

	Innovation and research
	0
	This option is unlikely to change current trends in the level and composition of third-country workers immigration. No significant impact expected.

	Consumers and households
	0 / +
	Greater legal certainty has a positive impact on the third-country workers households.

	Specific regions and sectors
	0 / –
	Reduction in illegal and undeclared work may raise labour costs for employers in some sectors, although the additional impact will be small.

	Third countries and international relations
	0
	No significant impact expected.

	Public authorities
	+
	Long-term structural savings in public organisations, although to some extent offset by one-time expenditure on implementation and structural expenditure on monitoring, evaluation, and procedural safeguards.

	Macroeconomic environment
	0 / +
	Reduction in administrativecosts. Greater flexibility in segments of the labour market where third-country workers are concentrated.

	Social impacts

	Employment and labour markets
	+
	Reduction in illegal and undeclared work as a result of breaking the vicious circle of delays in separate procedures for residence and work permits is broken. 

	Standards and rights related to job quality
	0
	No significant impact expected.

	Social inclusion and protection of particular groups
	0 / +
	Greater legal certainty for third-country workers.

	Equality of treatment and opportunities, non-discrimination
	0
	No significant impact expected.

	Governance, participation, good administration, access to justice, media and ethics
	+
	Simplification, streamlining and standardisation of procedures and legislation.

	Access to and effects on social protection, health and educational systems
	0 / +
	Improvement in access insofar as rights are linked to residence and/or work permits and the application procedure becomes more efficient.

	Environmental impacts

	Renewable or non-renewable resources
	0
	No significant impact expected.

	Land use
	0
	No significant impact expected.

	Mobility and the use of energy
	0
	No significant impact expected.


Option 5 – The fully fledged legislative option in a form of a Directive regulating access to the labour market and also granting equal treatment for third-country workers

	Impacts
	Rating
	Explanation of the rating

	Economic impacts

	Competitiveness, trade and investment flows
	0
	Equal treatment for third-country workers and a degree of standardisation of third-country workers rights across the EU will lower the opportunities for employers to use the competitive advantage of underprivileged third-country workers. This effect will mainly occur in low-wage, low-skill sectors and occupations. On the other hand, granting third-country workers equal treatment with respect to access to employment will increase their flexibility on the European labour market, allowing them to move between sectors, occupations. Given the differences and the diverging needs of the MS labour markets, regulating the conditions of access to the EU labour market might not result in achieving the objective.

	Costs for businesses
	–
	Additional costs in systems in which employers directly contribute to on-the-job training, education, and other provisions; in exceptional cases additional contribution of employers to social security

	Innovation and research
	0 / +
	This option may result in an decrease in third-country workers immigration, which may include highly skilled workers. However, the latter group already experiences fewer problems on the EU labour market, so that the effects will be modest. A fall in the supply of low-wage third-country workers labour may provide a small incentive to invest in innovation.

	Consumers and households
	+
	Reduction in unfair competition for EU workers, better living conditions for third-country workers households, especially when they are allowed to move to other jobs and other Member States, which may increase competition for third-country workers labour and raise their wages.

	Specific regions and sectors
	+
	The directive will have a bigger impact in urban areas where the effects of the rights gap of third-country workers is felt more strongly.

	Third countries and international relations
	+
	Increase in the net inflow of incomes from abroad on the balance of payments of third countries as the possibilities for the reimbursement of public social security contributions and the export of pensions increase.

	Public authorities
	–
	Increase in the costs of enforcement, support, monitoring and evaluation associated with new legislation. Increase in the financial costs of social security and public services as more third-country workers claim rights and access.

	Macroeconomic environment
	0
	No significant impact expected.

	Social impacts

	Employment and labour markets
	0
	Better protection for third-country workers lowers their competitive advantage on the EU labour market, possibly resulting in an increase in undeclared work or illegal employment and an increase in the demand for cheap, unskilled third-country workers labour. On the other hand, they will be granted access to other segments of the labour (sectors, occupations, Member States), thus increasing their opportunities for gainful employment.

	Standards and rights related to job quality
	0 / +
	third-country workers are already granted equal treatment with respect to working conditions in most Member States, but this option may strengthen these standards and rights throughout the EU.

	Social inclusion and protection of particular groups
	+
	Substantial improvement in the rights and entitlements, access to public services, inclusion and protection of third-country workers. Improvement in protection of EU workers against unfair competition uncertain.

	Equality of treatment and opportunities, non-discrimination
	+
	Equal treatment will be ensured, although there are clear limits to equality of treatment and opportunities 

In particular additional rights will be granted to immigrant women, who may face specific problems linked to their gender.

	Governance, participation, good administration, access to justice, media and ethics
	0
	The fundamental rights of third-country workers are already protected in all Member States, while political rights will not be covered in this directive.

	Access to and effects on social protection, health and educational systems
	+
	Significant improvement in access to public services, such as health care, education, and housing.

	Environmental impacts

	Renewable or non-renewable resources
	0
	There may occur a decrease in the immigration of third-country workers into the EU, but this is not expected to significantly affect the environment.

	Land use
	0
	

	Mobility and the use of energy
	0
	


5.3. Likely unintended impacts

The impact on the labour market as regards the number of third country workers deserve special attention on order to see whether the (partial) removal of the rights gap lead to an increase in the number of immigrants:

Granting more rights can be a pull factor but one should look at the full picture. On the supply side migrants are to decide to come to the EU mainly because of higher wages. As a result of granting social rights in Member States where it is not already granted can only be a partial and additional pull factor in addition to the wage one which prevails. In addition by predicting such decisions the human phenomena can also not be ignored.

On the demand side - as recalled earlier - giving more rights to migrants will make them more expensive and less attractive on the labour market. Since migrants can only be admitted to the Member States (among other criteria) if they have a job offer, decline in demand can lead to decline in the number of admissions. Such an impact would create a level playing field with "domestic workers" (own nationals and EC citizens) by using internal sources.

It can not be excluded that the extension of rights to third country workers could give rise to employing third country nationals illegally or in an undeclared way. Such impacts are subject to the control of Member States and on Community level are to be tackled by other provisions such as the recent Commission proposal on sanctions against employers of illegally staying third country national or the Return directive. 

Finally it is worth recalling the reinforced control function of a single permit enabling a better management of migration.

To conclude given that the options would not change national legislation on the conditions of admission (as option 4 would only touch the procedural aspect and even there would only simplify it with a one-stop-shop concept and as option 5 although regulating labour market access but can not regulate volumes of admission) they would unlikely attract more third country migrants and may actually exert downward pressure on their number in the EU lowering demand for their labour without prejudice to the exogenous
 trend in third country immigration.

5.4. Financial and administrative costs of policy options

Legislation imposes costs on business and households as well as on government itself. In our assessment of the financial and administrative costs of the various policy options, we will consider the following costs:

· Administrative costs: The Guidelines define administrative costs as “the costs incurred by enterprises, the voluntary sector, public authorities and citizens in meeting legal obligations to provide information on their action or production, either to public authorities or to private parties. Information is to be construed in a broad sense, i.e. including costs of labelling, reporting, monitoring and assessment needed to provide the information and registration.” These costs will be considered for the European Commission, Member State governments, local governments, employers, and third country workers. No information obligations will be imposed on third-country governments.

· Net implementation costs incurred by governments at different levels (EU, Member State national governments, local government), including content obligations resulting from legislation, for example when firms need to reorganise internally to be able to meet legal requirements. These costs include the financial effects of legislation on public and private parties, specifically:

· Social security outlays, when TCW are granted equal access to social security (public cost).

· Expenditure on public services, such as education, health care, and housing, as TCW are allowed equal access (public cost).

· Reimbursement of public social security contributions, transfer to other pension schemes, and export of public pensions once they are paid, as TCW claim equal treatment in Member States that provide this possibility to their own citizens (public cost).

· Working conditions as TCW claim an equal level of health and safety in the workplace (private cost).

First, we make a qualitative assessment of the nature and direction of the costs for different actors. The direction is indicated as follows:

· –, – – : Reduction in costs relative to the current situation

· 0 : No significant change in costs relative to the current situation

· +, + + : Increase in costs relative to the current situation

In addition, for the implementation costs and the administrative costs, we have distinguished between:

· One-time costs incurred as part of the activities necessary to implement new legislation or new programmes.

· Recurrent costs associated with the change in organisations and activities that is brought about by the new legislation and programmes.

A more detailed quantitative assessment will only be performed for the preferred option. In addition, the extent of this assessment will depend on the availability and quality of data.

Assessment of administrative burdens: change in the level of activities relative to the current situation

	
	Option 1
	Options 3a, 3b, 5
	Option 2
	Option 4

	
	No change
	Directive
	Communication, coordination, and cooperation
	Single application procedure and single residence/work permit

(Directive)

	European Commission
	0
no additional resources required
	+
monitoring and annual reporting; full ex post evaluation at the latest after 3 years (recurrent)
	+
periodic evaluation and annual reporting (recurrent)

drafting and updating work programme (recurrent)
	+
periodic evaluation and reporting (recurrent)

	Member State governments
	0
no additional resources required
	0 / +
reporting on transposition and implementation (one-time; 26 MS)

+
monitoring and annual reporting (recurrent; 26 MS)

information obligations related to procedural safeguards (recurrent; individual cases)
	+
periodic evaluation and annual reporting (recurrent; 26 MS)
	0 / +
reporting on transposition and implementation (one-time; 26 MS)

+
monitoring and annual reporting (recurrent; 26 MS)

–

single procedure may result in costs savings in providing information on decisions to grant, reject or renew permits and costs savings in information obligations related to procedural safeguards (recurrent; individual cases)

	Local government
	0
no additional resources required
	0 / +
information obligations depend on national implementation/ organisation of legislation (recurrent; local communities in 26 MS)
	0 / +
information obligations depend on national implementation/ organisation of legislation (recurrent; local communities in 26 MS)
	0
no additional resources required

	Employers
	0
no additional resources required
	0
no additional resources required
	0
no additional resources required
	–

cost savings due to simplification and standardisation of procedures (recurrent; individual cases)

	TCW
	0
no additional resources required
	0 / +
possible increase in numbers that apply for access and entitlements (TCW previous not eligible or illegal); TCW may be required to deliver proof of language proficiency to gain access to education and training, educational qualifications, contracts, etc. depending on national implementation (recurrent)
	0
no additional resources required
	0 / –
single procedure may result in cost savings with respect to information provided by applicant to competent authorities (including fees) (recurrent)


Assessment of administrative burdens: data needed for assessing the level of costs

	
	Options 3a, 3b, 5
	Option 2
	Option 4

	
	Legislation
in the form of a Directive
	Communication, coordination, and cooperation
	Single application procedure and single residence/work permit

In a form of a Directive

	EU staff resources
	Number of FTE involved

Average annual salary per FTE
	Number of FTE involved

Average annual salary per FTE

Budgetary reservation for work programme
	FTE involved

Average annual salary per FTE

	Member State governments
	One-time expenditure:

Number of FTE involved in transposition and implementation per MS

Average annual salary per FTE

Recurrent expenditure:

Number of FTE involved in monitoring and reporting per MS

Average annual salary per FTE
	Number of FTE involved per MS

Average annual salary per FTE
	One-time expenditure:

Number of FTE involved in transposition and implementation per MS

Average annual salary per FTE

Recurrent expenditure
Expected reduction in numbers of staff in application procedure per MS

Average annual salary per FTE

Material savings (one permit instead of two or more): number of permits and costs per permit

	Local government
	Recurrent expenditure:

Number of FTE involved in enforcement and support per community and MS

Average annual salary per FTE
	Number of FTE involved in informing employers and TCW per community and MS

Average annual salary per FTE

Material costs of dissemination (paper and Internet)
	No data needed

	Employers
	No data needed
	No data needed
	Net change in the number of applications

Cost of an application per employer per MS

	TCW
	Expected increase in number of TCW that apply for access and entitlements per MS

Per capita costs of delivering information
	No data needed
	Net change in the number of applications per MS

Per capita costs of delivering information


Assessment of net implementation costs and costs of content obligations: change relative to the current situation

	
	Option 1
	Option 3a, 3b, 5
	Option 2
	Option 4

	
	No change
	Directive granting equal treatment for third country workers 
	Communication, coordination, and cooperation
	Single application procedure and single residence/work permit

	EU staff resources
	0 

no additional resources required
	+

costs of preparing and channelling legislation (one-time)

costs of dealing with transposition problems (one-time)

new competence for the EU, which requires additional staff and resources for support and policy development (recurrent; not including monitoring, evaluation, and reporting)
	+

probably limited increase in costs, based on fixed budget with work programme, to organise activities (e.g. workshops, conferences) (recurrent)
	+

preparation and channelling of legislation (one-time)

+
new competence for the EU, requiring additional staff and resources for design and implementation of new procedure and permit (part one-time, part recurrent)

	Member State governments
	0 

no additional resources required
	+

costs of transposing of EU legislation (one-time)

++

increase in staff and resources to effectively enforce and support on new legislation imposed by the EU (recurrent)
	++

probably considerable increase in costs, based on fixed budget with work programme; costs (significantly) higher than at EU level, partly due to need for dedicated personnel; costs associated with OMC activities, such as drafting national action plans, sharing good practices, benchmarking, data collection and dissemination, and setting up awareness campaigns (recurrent)
	+
transposition of EU legislation (one-time)

implementing the single application procedure and single permit (one-time)

–

organisational savings in the medium term (recurrent)

	
	
	0 / +

increase in public expenditure on social security as more TCW claim benefits, although national legal restrictions and requirements still apply

0

TCW already contribute, but face obstacles re receiving benefits; in exceptional cases TCW excluded from specific social security contributions; marginal increase in number of TCW not likely; no significant benefits expected

+

increase in public expenditure on public services as more TCW claim access

+

increase in reimbursements and export of pensions, depending on MS legislation
	0 / +

increase in public expenditure on social security as more TCW claim benefits, although national legal restrictions and requirements still apply

0

TCW already contribute, but face obstacles re receiving benefits; in exceptional cases TCW excluded from specific social security contributions; marginal increase in number of TCW not likely; no significant benefits expected

+

increase in public expenditure on public services as more TCW claim access

+

increase in reimbursements and export of pensions, depending on MS legislation
	+

increase in public expenditure on public services as more TCW claim access
	0 / +

increase in public expenditure on public education as more TCW claim access; low additional resources needed in areas equal treatment has already been granted in most MS
	
	

	Local government
	0 

no additional resources required
	+

limited increase in staff and resources for effective enforcement and supporting measures (recurrent)

0

additional costs depend on national implementation,
but no significant increase in financial effects is expected 
	0/+

low additional costs for informing employers and TCW; no dedicated staff or investments (recurrent)
	0

some consulting work at local and regional level (recurrent)

	Employers
	0 

no additional resources required
	+

additional costs in systems in which employers directly contribute to on-the-job training, education, and other provisions; in exceptional cases additional contribution of employers to social security
	+

additional costs in systems in which employers directly contribute to on-the-job training, education, and other provisions; in exceptional cases additional contribution of employers to social security
	0 / +

possible investments in working conditions; some increase in costs where employers contribute to the (public) health insurance and educational costs of their workers
	0 / +

possible investments in working conditions
	0

limited but not significant costs of participating in national activities and campaigns (recurrent)
	0 

no additional resources required

	Third-country governments
	0 

no additional resources required
	0 

no additional resources required
	0 / +
additional costs depend on demands placed on third countries by the EU re communication activities towards (potential) TCW and on how new information is embedded in existing structures and strategies (recurrent)
	0 

no additional resources required


6. Comparing of options 

6.1. Summary assessment of the options

In the following table a first summary comparison of the options is presented. This comparison focuses on the achievement of objectives, the financial and administrative costs and the possible risks, uncertainties, and transposition problems.

Table
The advantages and disadvantages of the policy options

	
	Advantages
	Disadvantages

	Option 1 – No change


	Autonomous developments may come to similar outcomes in the long run; no costs involved, no transposition problems.
	Global objectives are not likely to be accomplished in the short run; rights of many third-country workers remain uncertain.

	Option 2 – The non legislative option: Communication, coordination, and cooperation


	MS gain better access to information and may learn from each other; bench marking may encourage further convergence; employers may benefit from unprivileged third-country workers.
	The rights gap is likely to remain; high risk of social exclusion third-country workers; unfair competition will persist in the future.



	Option 3a – Legislative option granting equal treatment in a form of a Directive focusing on commonalities (covering rights for which equal treatment has already been achieved by the Member States)
	Prevent further deterioration of legal position of third-country workers in the future; divergence of national practices may come into existence autonomously; no implementation costs and transposition problems.
	Global objectives are not likely to be realised; disparities between MS remain; only slight improvement in protection of third-country workers.



	Option 3b – Sub option 3 granting equal treatment in a form of a Directive in all employment related fields including social security 


	Global objectives are likely to be achieved, especially creating a level playing field; third-country workers are protected in a most optimal way.


	EU competence may not extent far enough, national implementation may still create differences in the legal position; substantial national costs of enforcement.

	Option 4 – Single application procedure and single residence/work permit
	Simplification immigration process of third-country workers; creation of more transparency and legal certainty; long-term administrative savings.
	Adjustment of national procedures takes time and recourses; transposition problems in the area of technical implementation.

	Option 5 – The fully fledged legislative option in a form of a Directive regulating access to the labour market and also granting equal treatment for third-country workers 
	Global objectives are likely to be achieved (objective one fully, objective 2 and 3 only partially)
	The global objective to protect the EU labour force from unfair competition will not be achieved; practical implementation may differ substantially and EU ability to achieve meaningful results limited as many areas remain within MS competence and transposition problems are large. Given the differences and the diverging needs of the MS labour markets, regulating the conditions of access to the EU labour market might not result in achieving the objective. Further a political unfeasibility factor is to be singled out given the experience with the withdrawn 2001 Commission proposal


6.2. Multi-criteria assessment

The 6 policy options (4+2 sub option as 3a and 3b are different sub options) will be compared on the basis of four criteria:

1)
The achievement of global objectives

2)
The level of administrative burdens

3)
Social impacts

4)
Economic impacts

This comparison serves to identify the preferred option.

The following Table presents a summary of the conclusions with respect to the achievement of the three global objectives. Three options are clearly prominent, namely the legislative options 3b, 4 and 5. The remaining options are expected to achieve only minor improvements upon the “no change” scenario of option 1.

It is to be noted – that such a mathematical calculations; translating 0/+/- ratings to numbers which are than used for further calculations - has its limit, since it is than inevitable that impacts will be given the same value albeit their importance can differ and some impacts will be calculated several times since there are correlations between theme.

Table - Will the policy options achieve the global objectives?

	
	To provide a level playing field for all legally residing third-country workers on the EU labour market
	To improve the functioning of the EU labour market
	To protect the EU labour force from unfair competition
	Achieving the objectives in total

	Option 1 – No change
	–
	0
	–
	-2

	Option 2 – Communication, coordination, and cooperation
	0
	0
	–
	-1

	Option 3a – Legislative option equal treatment in a form of a Directive focusing on commonalities 
	0 / –
	0
	–
	-1,5

	Option 3b – granting equal treatment in a form of a Directive in all employment related fields including social security
	++
	+
	+
	+4

	Option 4 – Single application procedure and single residence/work permit
	+
	+
	+
	+3

	Option 5 – regulating access to the labour market and also granting equal treatment for third-country workers
	++
	+/0
	+
	3,5


The following table compares the results of the impact assessment of the six policy options for each likely (unintended) impact, with a distinction between economic and social impacts.

· Economic impacts: In economic terms, option 4 performs best, which is especially due to the potential for cost savings made possible by the simplification and standardisation of the application procedure. Options 3b, 4 and 5 produce a number of economic benefits, but they do impose financial and administrative costs on business and public authorities. 

· Social impacts: Options 3b, 4 and 5 produce substantial positive social impacts, notably with respect to social inclusion, equality of treatment, and access to social protection and public services. Option 4 produces benefits associated mainly with the breakdown of the vicious circle of delays in separate procedures for residence and work permits and with the simplification, streamlining and standardisation of procedures and legislation.

Table
Comparison of economic and social impacts per policy option

	Option
	1
	2
	3a
	3b
	4
	5

	Competitiveness, trade and investment flows
	+
	+
	+
	0
	+
	0

	Administrative costs of businesses
	0
	0
	0 / –
	–
	+
	–

	Innovation and research
	0
	0
	0
	0 / +
	0
	0 / +

	Consumers and households
	0 / +
	0 / +
	0 / +
	+
	0 / +
	+

	Specific regions and sectors
	–
	–
	–
	+
	0 / –
	+

	Third countries and international relations
	0
	0
	0
	+
	0
	+

	Public authorities
	0
	0 / +
	0 / –
	–
	+
	–

	Macroeconomic environment
	0
	0
	0
	0
	0 / +
	0

	Economic impacts in total
	0,5
	1
	-0,5
	1,5
	3,5
	1,5

	Employment and labour markets
	–
	–
	–
	0 / –
	+
	0

	Standards and rights related to job quality
	0
	0
	0 / +
	0 / +
	0
	0 / +

	Social inclusion and protection of particular groups
	– –
	–
	0 / +
	++
	0 / +
	+

	Equality of treatment and opportunities, non-discrimination
	–
	–
	–
	+
	0
	+

	Governance, participation, good administration, access to justice, media and ethics
	0
	0
	0
	0
	+
	0

	Access to and effects on social protection, health and educational systems
	–
	–
	–
	+
	0 / +
	+

	Social impacts in total
	-5
	-4
	-2
	4
	3
	3,5


We have ranked the policy options according to their performance vis-à-vis achieving the global objectives, economic and social impacts. Table below presents the rankings. 

Table Ranking of policy options

	
	Achievement of objectives
	Social impacts
	Economic impacts

	Option 1
	-2
	-5
	0,5

	Option 2
	-1
	-4
	1

	Option 3a
	-1,5
	-2
	-0,5

	Option 3b
	4
	4
	1,5

	Option 4
	3
	3
	3,5

	Option 5
	3,5
	3,5
	1,5


Options 3b, 5 and 4 emerge as the most favourable options. The remaining options emerge as unfavourable. Option 3b has some disadvantages, such as the likely increase in costs associated with the rights of third country workers.

Option 4 has been compared with the other options as a discrete choice, but it is in fact complementary to the remaining options and can be combined with one of the legislative options. This would result in synergies, especially because the social and economic impacts of this option and those of the legislative options are of a different, but complementary nature.

6.3. The political feasibility of option 5

When looking at the advantages and disadvantages of each policy option transposition problems - if relevant - have been referred to. However as regards political unfeasibility in a sense of their adoption chances, whether such an option would be accepted by Member States should be singled out for option 5 in order to justify why - despite of its high score in the course of the impact assessment - it has not been chosen as a preferred option. 

The fully fledged legislative option in a form of a Directive regulating access to labour market and also granting equal treatment for third-country workers scored well when ranking the options however its political feasibility raises concerns. As it has been demonstrated throughout the report in order to grant comparable treatment as regards access to the labour market for third country nationals conditions for admission to work (economic needs test etc.) need to be harmonised. This option includes access to the labour market and it seems highly unlikely that a directive that regulates the conditions for the access to the labour market and grants third-country workers rights in this respect would gain political support, especially in a proposal requiring unanimous decision of the Member States. Even the directive on long-term residents (Article 14 of Directive EC/2003/109/EC) allows Member States to impose restrictions on the right of long-term residents seeking to reside and work in another Member State. Another aspect concerns the transitional arrangements for workers from the new EU Member States that limit their first access to the labour market of other EU Member States and that can be maintained until the end of 2013 for Romania and Bulgaria and until the end of April 2011 for the EU-8 Member States. To mitigate the effects of these restrictions, the transitional arrangements oblige EU Member States to give preference to workers from the EU-8 Member States as regards access to the labour market. As primary EC law it would require any instrument of secondary EC law to comply with it as long as the transitional arrangements are applied. This would e.g. exclude secondary legislation that grants third country nationals an automatic access to the labour market of Member States. All the above makes it politically unlikely that similar rights can be granted to third-country workers. The Policy Plan on Legal Migration
 also states that the general framework directive “will not address admission conditions for economic immigrants” and that the Community preference principle will continue to be applied. Finally it is to be noted that in 2001 the Commission adopted a proposal for a Directive dealing with “the conditions of entry and residence of third-country nationals for the purpose of paid employment and self-employed economic activities”
. Whilst the other European Institutions gave positive opinions
, discussion in Council was limited to a first reading of the text and the proposal was officially withdrawn in 2006. In view of the above Option 5 is not considered as one of the preferred options. 

6.4. The preferred option

Given the outcomes of the comparison of policy options, the preferred option should have the following features:

· The broad scope of option 3b granting equal treatment covering all employment related fields – including access to social security, access to vocational training and the recognition and assessment of foreign diplomas and certificates, but not granting rights with regard to access to the labour market and intra-EU mobility,

combined with 

· Option 4 foreseeing the introduction of a single application procedure for a single work/residence permit thereby linking equal treatment to a successful application for such a permit (being admitted to the labour market of a Member State).

This approach appears to offer the highest potential for significant benefits in practical and policy terms.

The preferred option therefore should be the combination of Option 3b and 4, as Option 4 is complementary to all the other options, in particular to the legislative ones (Option 3a and 5). However when ranking the options the impact assessment revealed that out of those options, 3b offers the highest potential for benefit in practical and policy terms, it is not necessary to compare Option 4 with other non-preferred options such as Option 1, 2, 3a an 5.

6.4.1. The European added value

The preferred option combines option 3b with option 4.

Option 3b provides for equal treatment for third country nationals who are already admitted to the labour market in all the employment-related fields in a wide sense including access to education/vocational training, mutual recognition and assessment of diplomas and degrees and access to social security benefits, access to public services and the possibility of the reimbursement of public social security contributions as well as the export pensions once they are paid with regard to the first and second pillars of pension funding (state and collective provisions). Providing, in a Community instrument, for equal treatment between own nationals and third country workers in all employment related fields would not only recognise that third country workers contribute as well to the economy through their work and tax payments but it would also reduce unfair competition between own national/EC citizens and third country workers and serve as a safeguard for own nationals and EC citizens against cheap labour and social dumping. In addition, providing for equal treatment in Community law grants a common set of rights that would create a level playing field within the EU for all third country workers irrespective of the Member State in which they reside. 
Option 4 foresees the introduction of a single application procedure for a single residence/work permit. This would generate added value by breaking the vicious circle created by the interdependence of separate residence and work permits, and reduce the resulting uncertainty for third-country workers as well as for their employers by reducing administrative burdens, simplifying and accelerating procedures and increasing transparency. It is to be noted that the proposal for a single application procedure – providing for a "one-stop-shop" system – is by definition inseparable from the proposal on a single (residence and work) permit.

6.4.2. The principle of proportionality 

The proposal combining option 3b with option 4 provides for a minimum requirement in a form of an equal treatment approach to granting rights to third country national in employment related fields. Therefore it does not interfere in the right of Member States to define the content of the actual rights but only provides for non-discrimination in comparison to own nationals. 

As to option 4, the proposal provides only for a minimum level of harmonisation as regards the proposed procedural simplifications. It imposes only a general obligation for Member States to provide for a "one-stop-shop" system and a general prohibition to issue or require an application for additional further documents, such as a work permit. This option would therefore not interfere in Member States' internal administrative procedures when handling an application, and leave to Member States in particular the organisational decision how to ensure the necessary coordination between immigration and labour authorities. 

Moreover, as far as the format of a single residence/work permit is concerned, it builds on the already existing uniform format for EU residence permits, as laid down in Regulation 1030/2002 of 13 June 2002.

Finally the form chosen for the legislative instrument is a Directive, which gives Member States a high degree of flexibility in terms of implementation.

6.4.3. Advantages and disadvantages of the preferred option

Option 3b – which provides for equal treatment in employment related rights in a wide sense - would ensure to achieve all the global objectives and would protect and integrate third country workers in the most optimal and flexible way. At the same time the pitfalls of the equal treatment approach is that – given the lack of Community competence for harmonisation – the actual rights granted in each Member State would continue to be different form one Member State to another (e.g. with regard to the duration of social benefits). A further disadvantage – as far as access to social security benefits is concerned – is the cost of broadening the personal scope of national social security schemes in those Member States where they are not yet granting social benefits for third country workers (see Annex 3 for the comparison on Member States). 

Option 4 – which provides for a single application procedure issued in a single residence/work permit would ensure quicker and more simplified procedures (shorter processing time, less "red tape") for the third country workers and for their employers, leading to more transparency and legal certainty. Furthermore, one procedure instead of two distinct ones could result in reduction of administrative burden and cost for the national administration in the long run. In practical terms, it means only one "client contact office" instead of two (one for the work permit and another one for the residence permit). Moreover, a single procedure with a single permit avoids the risk of creating discrepancies between two separate permits and allows a clearer overview of the third country national's status and purpose of residence in the Member State. However it has to be stated that, on the part of Member States, close internal coordination between the administrative services involved is needed in order to successfully operate a single application procedure. Furthermore, where the existing procedure will need to be restructured in order to comply with the single application procedure, additional one time costs might occur from employing specialised personnel or from training the existing one. As far as the format is concerned, it is to be emphasized that a single residence/work permit can build on the already existing uniform format for residence permits for third-country nationals (laid down in Council Regulation 1030/2002 of 13 June 2002). This means that Member States would not have to introduce, at their expenses, new permits but use the already existing uniform format in which they would have to include, on a mandatory basis, all relevant information on the access to the labour market (extent, duration of the access etc.).

6.4.4. Additional assessment of the preferred option as a combination of Option 3b and Option 4

Complementarity 

The two options can be combined easily into one preferred option as they tackle different issues but they are complementary in their nature contributing to more legal certainty and a better integrated work force. 

As far as the links between these options - between migrant rights on the one hand and the single application procedure/single permit on the other - are concerned they both target better migration management through a fair approach. Their objectives are complementary: both contribute to improve the functioning of the labour market. Equal treatment does it by elevating third country workers rights and thereby protecting EC citizens from cheap foreign labour, the single application procedure does it by a quicker, more efficient admission scheme and the one permit does it by increasing transparency of the labour market. A second link between the rights and the single permit is that rights are only granted to those who reside and work legally. The possession of a single permit proves the lawfulness of both residence and work. Finally not only Option 3b on equal treatment part but also the single application procedure in Option 4 grants rights and protects migrants by ensuring a more efficient and transparent admission procedure laying down procedural guarantees for them.

Synergies in their impacts

As two options were picked as the preferred option their merged impact should be better shown by providing a detailed assessment of the impacts of the preferred option. 

If options 4 and option 3b are merged, the following combinations may occur:

· Options 4 and 3b have mutual reinforcing impacts.

· Options 4 and 3b exert opposing influences.

· One option has no significant impacts, so that the net impact is determined by the other option.

Options 4 and 3b are mutually reinforcing with respect to:

· Consumers and households: Option 4 increases legal certainty for third country nationals and their potential employer, while option 3b reduces unfair competition for EU workers and improves the living conditions of third country worker households. [0/+, +]

· Social inclusion and protection of particular groups: Option 4 results in greater legal certainty for third-country workers, while option 3b substantially improves the rights and entitlements, access to public services, inclusion and protection of third country workers, while providing better protection of EU workers against unfair competition. [0/+, ++]

· Access to and effects on social protection, health and educational systems: Option 3b and 4 both improve access to these public services. Option 4 insofar as such access is linked to lawful residence (enshrined in the single permit) and its application becomes more efficient [0/+, +]

Options 3b and 4 have diverging impacts that may or may not cancel each other out with respect to:

· Competitiveness, trade and investment flows: Option 4 lowers legal uncertainty by simplifying and standardising procedures and legislation, allowing third country nationals to be gainfully employed more quickly and with greater flexibility. Option 3b, on the other hand, may lower opportunities for employers to use the competitive advantage of underprivileged third country nationals, especially in low-wage, low-skill sectors and occupations. [+ versus 0]

· Administrative costs savings and implementation costs of businesses: Option 4 results in organisational cost savings due to the simplification and standardisation of procedures, while option 3b imposes additional costs on employers. While costs and benefits go to the same stakeholders, the net impact may be neutral. [+ versus -]

· Public authorities: Option 4 produces long-term organisational savings for public organisations, but option 3b increases the costs of enforcement, support, monitoring and evaluation as well as the financial costs of social security and public services. Further indications are to be found in Annex 11 on the cost calculations. [+ versus -]

· Employment and labour markets: Option 4 reduces illegal and undeclared work, mainly by breaking through the vicious circle of delays in separate procedures for residence and work permits by creating a quicker and more efficient procedure. Option 3b on the other hand, can lowers demand for legal "foreign" (third country) labour and can give rise to undeclared work [+ versus 0/-]

· Specific regions or sectors: Options 4 and 3b may produce impacts in diverging directions but of a different nature. Option 4 reduces illegal and undeclared work, possibly raising labour costs for employers in some sectors. Option 3b will particularly benefit urban areas where the effects of the rights gap of third country workers is felt more strongly. [0/– versus +]

In six areas one of the two options had no significant impact, so that the net impact will be determined by the other option. This net impact was (somewhat) positive in all six areas.

· Innovation and research: No significant impact is expected of option 4. Option 3b may result in a decrease in immigration, which could include highly skilled workers, but would also provide a small incentive to invest in innovation. [0/+]

· Third countries and international relations: No significant impact is expected of option 4. Option 3b could make it possible to transfer public social security contributions and pensions to third countries, thus increasing the net inflow of incomes from abroad on the balance of payments of third countries. [+]

· Macroeconomic environment: No significant impact is expected of option 3b. Option 4 results in a reduction in administrative burdens and greater flexibility in segments of the labour market where third country workers are concentrated. [0/+]

· Standards and rights related to job quality: No significant impact is expected of option 4. Option 3b may strengthen the standards and rights with respect to working conditions throughout the EU. [0/+]

· Equality of treatment and opportunities, non-discrimination: No significant impact is expected of option 4. Option 3b will ensure equal treatment within the constraints of the Community preference principle and the requirement that, third country workers will in many ways be expected to be able to look after themselves. [+]

· Governance, participation, good administration, access to justice, media and ethics: No significant change relative to the current situation is expected of option 3b, since the fundamental rights of third country workers are already protected in all Member States and the directive will not cover political rights. Option 4 will result in simplification, streamlining and standardisation of procedures and legislation. [+]

On balance, the combination of option 3b and 4 produces positive net impacts. The table below summarises the results.

The combined impact of options 3b and 4 as the preferred option

	Impacts
	Rating

	Economic impacts

	Competitiveness, trade and investment flows
	0/+

	Administrative costs of businesses
	0

	Innovation and research
	0 / +

	Consumers and households
	+

	Specific regions and sectors
	0 / +

	Third countries and international relations
	+

	Public authorities
	0 / –

	Macroeconomic environment
	0 / +

	Social impacts

	Employment and labour markets
	0 / +

	Standards and rights related to job quality
	0 / +

	Social inclusion and protection of particular groups
	+

	Equality of treatment and opportunities, non-discrimination
	+

	Governance, participation, good administration, access to justice, media and ethics
	+

	Access to and effects on social protection, health and educational systems
	+

	Environmental impacts

	Renewable or non-renewable resources
	0

	Land use
	0

	Mobility and the use of energy
	0


6.4.5. The scope of the preferred option 

The specific case of reimbursement of pension contributions

Option 3b foresees the possibility to request and obtain the reimbursement of pension contributions upon return to the country of origin. Such provisions however would go against the spirit of the Community social security coordination
 rules. The principle of aggregation of insurance periods entitles - if equal treatment is provided - the third country worker to benefits. The foundation of this principle of aggregation of periods is solidarity between the newly arrived person persons and those who work and pay contributions already some time in the Member State concerned. On the other hand solidarity however also means that a third country worker upon leaving the Member State concerned can not request the reimbursement of the social security contributions he/she paid throughout his/her stay. More specifically, as far as pension contributions are concerned, the application of the principles of export of pensions and aggregation of insurance periods has the consequence that a person will always get a pension from the Member State where he/she paid contributions, even if he/she no longer resides in the territory of that Member State. Moreover, a number of Association Agreements with third countries contain Articles on a limited coordination of the social security systems of the Member States and the associated country concerned. These Articles include provisions on the aggregation of insurance periods acquired in Member States for entitlement to certain benefits, the export of certain benefits (e.g. pensions) to the associated countries members as well as a reciprocity clause with regard to EU-workers employed in the associated country. All agreements require a Decision of the respective Association Council, in order that these provisions take effect. DG EMPL is currently drafting proposals for such Association Council
 Decisions. Therefore apart from these specific bilateral (and fully reciprocal) provisions in the framework of EU Association Agreements – to be dealt with in a form of Association Council Decisions, this proposal should therefore not encompass the possibility of reimbursement of pension contributions as a general rule.

Policy fields where equal treatment should be provided

Consequently the preferred option as regards the obligation to provide for equal treatment could at least contain the following employment related policy fields:

· working conditions, including conditions regarding dismissals and remuneration

· recognition of diplomas, certificates and other qualifications in accordance with the relevant national procedures;

· access to education and vocational training

· access to social security 
· export of pensions once paid;

· access to public service in particular assistance afforded by employment offices
6.4.6. Consequences of the preferred option for individual Member States

Equal treatment as expressed in Option 3b

A table below summarises the policy areas which are to be covered by the preferred option but where some Member States have not yet granted equal treatment for third country workers. It is to be noted that such a summary is based exclusively on a questionnaire carried out by the contractor (recalled under 2.2.1 analysing this rights gap and presented in detail in Annex 2) therefore it is neither complete nor validated, nevertheless as such can serve as a useful basis for an overview as to the main changes that each Member State would have to make if the preferred option is followed.
 Working conditions are not put into the table as equal treatment is already granted in that area, except for a couple exceptions for treatment in case of dismissal and termination of a job
.

Policy areas covered by Option 3b where Member States have not yet granted equal treatment for third country workers

	
	sickness, health care
	disability
	old age
	survivors
	family, children
	unemployment
	Full access to vocational or academic training
	Recognition of foreign diplomas and certificates
	Access to placement services

	Belgium
	
	(
	
	
	(
	
	
	
	

	Bulgaria
	(
	
	
	
	(
	(
	
	
	(

	Czech Republic
	
	
	
	
	
	(
	
	(
	

	Denmark
	(
	(
	(
	
	(
	
	
	(
	

	Germany
	
	
	
	
	(
	(
	(
	
	

	Estonia
	
	
	
	
	
	
	
	
	

	Ireland
	
	
	
	
	
	
	(
	
	

	Greece
	
	
	
	
	
	
	
	
	

	Spain
	
	
	
	
	
	
	
	
	

	France
	
	
	
	
	
	(
	
	(
	(

	Italy
	
	(
	(
	
	
	
	
	
	(

	Cyprus
	
	
	
	
	
	(
	(
	
	(

	Latvia
	
	
	
	
	(
	(
	
	
	(

	Lithuania
	
	
	
	
	
	(
	
	
	(

	Luxembourg
	
	
	
	
	
	
	
	
	

	Hungary
	
	
	
	
	
	
	
	
	

	Malta
	
	
	
	
	(
	
	
	
	

	Netherlands
	(
	(
	(
	
	(
	(
	
	
	(

	Austria
	
	
	
	
	
	(
	(
	
	

	Poland
	
	
	
	
	
	
	
	
	

	Portugal
	
	
	
	
	
	
	
	
	

	Romania
	
	
	
	
	
	
	
	
	(

	Slovenia
	
	
	
	
	
	
	
	
	

	Slovakia
	
	
	
	
	
	
	
	
	(

	Finland
	(
	
	
	
	(
	(
	
	
	

	Sweden
	(
	(
	
	(
	(
	
	
	
	

	United Kingdom
	(
	(
	
	
	(
	(
	
	
	


6.4.7. Assessment of the administrative and implementation costs of the preferred option

Quantitative analysis 

The administrative and implementation costs and the benefits can be summarised as follows:

An increase in the payment of social security benefits to third country workers and in the expenditure on public services for third country workers in Member States where equal treatment has not yet been fully granted.

Cost savings in the application procedure and issuing of residence and work permits, which relate to administrative costs (a reduction in labour input to process applications and inform applicants), economic savings (due to a reduction in processing times), and additional tax revenues (as third country workers can become gainfully employed at an earlier stage).

Annex 11 provides details on the methodology of assessing the administrative and implementation costs of the preferred option. 

The following provides a summary view of the costs and benefits as aggregated on European level. On aggregate the administration costs amount to c. €155 million and the implementation costs to c. €4,770 million for a total of c. €4,925 million. The benefits total between €1,190 million and €2,370 million, depending on the assumptions used in the calculation. 

Summary of the costs and benefits (€million)

	
	administration costs
	implementation costs
	benefits and costs savings

	TCW rights

	general
	1 to 2
	
	

	social security
	136.2
	4,018.6
	

	education, vocational
	11.7
	573.2
	


	education, academic
	n/a
	
	

	education, recognition and assessment of foreign diplomas and certificates
	n/a
	
	

	access to public services, health care
	5.1
	176.7
	

	access to public services, housing
	0.1
	3.6
	

	access to public services, placement services
	n/a
	
	

	access to public services, services of general economic interest
	n/a
	
	

	possibility of the reimbursement of public social security contributions, the transfer to other pension schemes, and the export of pensions
	n/a
	
	

	Single application procedure and single residence/work permit

	administrative cost savings
	
	
	820–1,640

	employees’ taxes and social security contributions (benefit to government)
	
	
	58–114 a)

	additional net earnings of TCW b)
	
	
	312–616 a)

	Total

	
	154-155
	4,772.1
	1,190–2,370


a) Assuming a 15-day reduction in the legal deadline for a decision on an application.
b) Includes employer’s taxes and social security contributions.
These quantitative conclusions should be used with extreme caution, considering the various assumptions that underlie the estimates. In addition, the Member States that will have to encounter cost when completing their system of equal treatment of third country workers rights and those that will incur the benefits of the single application procedure are not always the same. The Member States can be divided into four categories of financial impact, depending on their need to extend third country workers rights and introduce a single application procedure:

No significant impact: Member States with a single application procedure but without the need to extend third country workers rights: EE, EL, ES, LU, PL, PT.

Net costs: Member States that will have to extend third country workers rights but already have a single application procedure: DE, FR, IT, CY, NL, FI, SE.

Net benefits: Member States that will not have to extend third country workers rights but do not have a single application procedure: IE, RO, SI, SK.

Balance between costs and benefits: Member States that will have to extend third country workers rights and do not have a single application procedure: AT, BG, BE, CZ, LT, LV, UK.
We do not expect a significant change in our conclusions when the rights for which costs were not calculated would be included. 

Qualitative analysis 

In addition to direct effects on the public expenditure some qualitative analysis is summarised in the following table on the possible but not quantifiable budgetary, fiscal and social costs or benefits which can be expected from a more orderly, better management migration and an improved socio-economic performance of migrants.

Consequences

	
	budgetary
	fiscal
	social

	more orderly managed migration
	+

cost savings of more efficient application procedure
	+

earlier activation of third country workers translates into higher tax revenues
	+

less uncertainty for third country workers encourages their integration into EU labour market and society

	improved socio-economic performance of immigrants
	–

participation in education will increase

+

burden on public housing and health care will decrease
	+

higher tax revenues and social security contributions as incomes of third country workers household increase
	+

better social integration, especially of women; lower unemployment, undeclared work and crime

	possible decline in the number of third country workers
	+

lower burden on public services
	–

lower tax revenues
	0

no significant impact expected

	possible increase in undeclared work and illegal employment
	–

higher enforcement costs
	–

lower tax revenues and social security contributions per third country workers
	–

impacts on inclusion, crime and security, undeclared work and unfair competition for EU nationals


The improved socio-economic performance of migrants 

As indicated in the table above the directive (on the basis of the preferred option) could have a positive impact on the socio-economic performance of third country workers, thus raising their contributions to taxes and social security while lowering their use. Therefore the costs of extending specific rights to third country workers may be mitigated by their additional tax revenues and social security contributions due to an increase in immigration or an improvement in the socio-economic performance of third country workers. Whether or not the preferred option will generate this effect, depends on the answer to two questions:
Will the number of third country workers increase?

Will they pay additional taxes and contributions?

The number of third country workers

It was stated earlier that the (partial) removal of the rights gap will most likely not lead to an increase in the number of third-country immigrants. Changes in third country workers rights are not expected to have a significant impact on the supply of migrants, who mainly decide on the basis of potential wage gains and for many of whom European wages will remain exceptionally high. On the other hand, an extension of the rights and entitlements of third country workers may make them less attractive to EU employers, possibly resulting in a decline in demand for their labour and, consequently, a decline in the number of admissions.

Additional taxes and contributions

All legal third-country workers in the EU already pay the same taxes and social security contributions as national workers. The literature provides no indication otherwise. In a number of Member States workers are required to contribute to social security schemes for a specific period before becoming eligible for the benefits (especially with respect to unemployment benefits), thus establishing the possibility of payment without benefit.

Closing the rights gap may have an additional impact. An improvement in the legal status of third country workers may have a positive impact on the social and economic performance of migrants. Better access to vocational training or the recognition of diplomas can result in less brain waste and more effective use of labour and could also enable third country workers to earn a higher income. Such a tendency could reduce pressure on social security, since the socio-economic performance of third country workers directly influences the level of their contributions to social security and tax revenues as well as the extent to which they use the benefits of the social security system and public services.

In a study on the fiscal effects of migration in the UK, Gott and Johnston summarise the findings of several international studies.
 Their own study shows a net positive contribution of migrants in the UK of £2.5 billion in 2002 (payment of tax revenues and social security contributions minus receipt of benefits). In Germany this net contribution was estimated at c. €20 billion and in Spain at 5€ billion
. The Spanish report on Immigration and the Spanish Economy recalled that immigration has helped to reduce mismatch and structural unemployment in the labour market. As indirect effect of immigration the report further noted that expectations of migrants in higher income lead to higher consumption expenditure and indebtedness in the short term. In Sweden and in the Netherlands
 the balance was negative. In Sweden the socio-economic performance of immigrants was affected by the high proportion of asylum seekers and refugees. The Dutch report attributed the negative balance not only to a lagging performance but also to the fact that the Dutch system is too generous due to collective arrangements.
 

7. Monitoring and evaluation

Indicators to monitor progress made towards the objectives of the initiative have been identified on the basis of the specifics of the preferred policy option.

The subsequent monitoring and evaluation of the preferred policy option are important to assess its efficiency and effectiveness in addressing the underlying problems and meeting policy objectives. The table below includes a proposed list of indicators that could be used to assess the progress and effectiveness of the preferred option in achieving the main policy objectives. Also, a detail on the sources of information that could be used for collecting information in order to measure the proposed indicators is given. 

	Main objectives
	Potential Indicators
	Sources of Information 

	I) Responding to the request first expressed in Tampere to grant comparable rights, establishing the principle of equal treatment for third-country workers across the EU, particularly to protect them from abuse and inadequate working conditions and to grant them basic benefits. 


	Number by MS of successful prosecutions against employers for abuses on third-country workers or inadequate working conditions suffered by third-country workers 

Estimates of the numbers of illegally-employed third-country workers


	Member States authorities involved in the administration of justice, home affairs and migration policy at national level

National statistics Bureau

Surveys at international, EU and national level (i.e. European Migration Network)



	II) Improving the functioning of the EU labour market.
	Number by MS of third-country workers admitted to EU compared to the situation before the EU intervention.

Estimated extent of the sector shortages at EU level (job vacancies rate in specific sector occupations according to employers’ requests)

Employment and unemployment rate of medium/low educated thirdcountry workers

Mobility rate of third-country workers for employment reasons (at NUTTS 1 level)

	EUROSTAT (if adequately adapted according to the proposed Regulation on Community statistics on migration and international protection)

Surveys at EU and national level (i.e. European Migration Network)

LFS



	III) Protecting the EU labour force from unfair competition in the labour market.
	Employment and unemployment rate of medium/low educated EU nationals

Salary level of third-country workers employed in a specific job/assignment compared to salary level of EU nationals employed in the same job/assignment

Perception of EU citizens toward third-country workers
	Surveys at EU and national level (i.e. European Migration Network)

LFS

EUROSTAT (if adequately adapted according to the proposed Regulation on Community statistics on migration and international protection)

Eurobarometer



	1) To have a common understanding at EU level of the group of third-country workers that legally resides in the EU but has not yet acquired long-term resident status.


	Transposition at level of all MS of a common EU legal definition on third-country workers

Resources dedicated to the implementation of the common EU policy

Information campaigns promoted
	EU level monitoring

MS Monitoring reports

EURLEX and similar information sources at national level

DG JLS

	2) Determining the a common set of specific rights of third-country workers
	Transposition at level of all MS of a common EU legislative act on rights of third-country workers

Degree of harmonization between MS in terms of common set of rights granted to third-country workers

Comparison between MS of the third-country workers’s perceptions of rights granted to them
	EU level monitoring

MS Monitoring reports

EURLEX and similar information sources at national level

DG JLS

Regular follow up surveys of third-country workers

	4) Safeguarding the position of EU nationals and long-term residents against the possible consequences of competition from cheap and exploited foreign labour.
	Salary level of third-country workers employed in a specific job/assignment compared to salary level of EU nationals/LTR employed in the same job/assignment

EU and LTR workers’ perception of competition from cheap and exploited foreign labour
	Surveys at EU and national level (i.e. European Migration Network)

Regular follow up surveys of EU and LTR workers



	5) Increasing the transparency of the common EU labour market for third-country workers by reducing disparities between Member States in the rights granted to third-country workers and improving the information available to (potential) third-country workers
	Comparison between MS of the third-country workers’s perceptions of rights granted to them

Information campaigns promoted

(Potential) third-country workers reached by information campaigns promoted
	Regular follow up surveys of third-country workers

EU level monitoring

MS Monitoring reports




As far as monitoring and evaluation arrangements are concerned they could take on the one hand the form of a Commission report three years after the transposition deadline of the Directive and Member States reporting system on the other. Member States could further be - in the framework of a reporting system - obliged to communicate to the Commission and the other Member States through the network established by Decision 2006/688/EC statistics on the volumes of third-country nationals who have been granted, renewed or withdrawn a single permit during the previous calendar year, indicating their nationality and their occupation. 

The Commission report could be based on the national implementation of the Directive and on the basis of the national reporting and on the follow up of the above presented indicators using the specified source of information. As far as the Member States reporting system is concerned, Member States can be obliged through the Directive to communicate correlation tables to demonstrate implementation of the provisions of the Directive in their national legislation.
Following that Commission report, the Commission should decide whether proposals for amendment should be put forward in order to best respond the defined objectives.
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�	COM(2005) 389, 1.9.2005.


�	COM(2004) 811. 


�	SEC(2005) 1680. 


�	It should be noted that there is no harmonization in the field of social security also as regards EC citizens.


�	EC, DG Justice and Home Affairs, “Admission of third country nationals for paid employment or sel-employed activity”, 2001. 


�	The population data for Romania and Bulgaria do not distinguish all EU nationals (only the EU15) and do not present data on non-EU nationals.


�	The percentages would change if a full set of national migration statistics were used.


�	This percentage would be lower if all South Americans living elsewhere in the EU were included in the calculations. These may not be among the ten most important source countries in other Member States, but together they will nonetheless make a significant contribution.


�	The LFS is a sample and does not cover every single third-country national. It is conducted in every Member State of the European Union as well as 3 countries of the European Free Trade Association (EFTA). The LFS is a household survey, carried out by national statistical institutes, that includes persons aged between 15 and 64 (the working-age population).


�	Eurostat’s definition of unemployment is: “Unemployed persons are all persons 15 to 74 years of age who were not employed during the reference week, had actively sought work during the past four weeks and were ready to begin working immediately or within two weeks”.	�(�HYPERLINK "http://europa.eu.int/estatref/info/sdds/en/une/une_sm.htm"�http://europa.eu.int/estatref/info/sdds/en/une/une_sm.htm�)


�	In particular Article 39 of the Treaty establishing the European Community and Regulation 1612/68.
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�	2007/JLS/003.


�	COM(2005) 24.
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�	The format of residence permits has already been standardised (Regulation (EC) No 1030/2002). 


�	The exogenous change involves an alteration of a variable that is autonomous, i.e., unaffected by the workings of the model.


�	COM (2005) 669.


�	COM(2001) 386.


�	Opinions of the: European Parliament of 12.2.2003 (A5-0010/2003); Economic and Social Committee of 16.1.2002 (SOC/084, CES 28/2002); Committee of the Regions of 13.3.2002 (CdR 386/2001).


�	These rules do not harmonise but co-ordinate the social security schemes of EU Member States, i.e. they do not replace the different national social security systems by a single European scheme. 


�	Encompassing the Community, the Member States and the third country concerned by the Association agreement.


�	It is further noted that data is not complete as regards Hungary, Poland, Sweden, Malta and Luxembourg as they did not answer to the questionnaire.


�	Belgium, Bulgaria and Cyprus indicated no equal treatment in case of the dismissal, and Bulgaria and Cyprus in case of termination and Bulgaria for the right of employed women to protection of maternity.


�	Expenditure on continuing vocational education also generates additional value added and employment in the educational sector, so that the implementation costs also have a distinct benefit.


�	For Denmark and Malta, we have no conclusive information on the existence of a single application procedure.


�	For example: “Research reveals that foreign nationals’ social security contributions and wage taxes were about 24% below the national average due to their on average lower income. Given above-average incidence of unemployment among migrants [...], unemployment benefits paid out to foreign nationals are somewhat higher than for nationals. Moreover, the former have on average higher birth rates than Austrian nationals, which translates into a higher share of family-related transfer payments to them. On the other hand, since foreign nationals’ entitlement to unemployment benefits is restricted, [...]most of them are not able to access long-term benefits... Furthermore, foreign workers have to pay into a public housing fund, generally without being able to draw benefits from these contributions” Source: EIROnline, “Labour immigration examined”, February 2005	�(� HYPERLINK "http://www.eurofound.europa.eu/eiro/2005/01/feature/at0501206f.html" �http://www.eurofound.europa.eu/eiro/2005/01/feature/at0501206f.html�).


�	Ceri Gott and Karl Johnston, “The migrant population in the UK: fiscal effects”, RDS Occasional Paper No 77 (UK Home Office, Research, Development and Statistics Directorate, 2002).


�	P 2 of the report on Immigation and the Sapnish Economy 1996-2006 (Oficina Economica del Presidente).


�	Hans Roodenburg, Rob Euwals, Harry ter Rele: Immigration and the Dutch Economy, June 2003, CPB Netherlands Brueau for Economic Policy Analysis.


�	p. 79 and p. 80 of the report. 


�	The indicator would aim at monitoring and assessing the policy contribution to the illegal migration (i.e. third-country workers would be incentivate to enter EU legally given the rights attached to such a legal status).


�	The indicator would aim at monitoring and assessing if a more secure legal status would encourage immigrant to go where their work is really needed within national labour market. 


�	The indicator would aim at monitoring the absence of job displacement of EU national HSW.
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