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EXECUTIVE SUMMARY

This Impact Assessment (1A) analyses the economic and social situation of performers and
record producers in the European Union.

With respect to performing artists, this IA shows that many European musicians or singers
start their career in their early 20's. That means that when the current 50 year protection
ends, they will be in their 70's and likely to live well into their 80's and 90's (average life
expectancy in the EU is 75 years for men and 81 years for women). As a result, performers
face an income gap at the end of their lifetimes, as they lose royalty payments from record
companies as well as remuneration due for the broadcasting or public performance of their
sound recordings. The latter income streams are paid to performers directly through their
collecting societies and are not affected by their contractual arrangements with the record
companies.

For session musicians, who play background music, and lesser known artists, that means that
broadcasting and public performance income decreases when performers are at the most
vulnerable period of their lives, i.e. when they are approaching retirement. Once copyright
protection expires, they will also lose out on potential revenue when their early performances
are sold on the Internet.

Moreover, when their rights expire performers are exposed to potentially objectionable uses
of their performance which are harmful to their name or reputation. Performers are also at a
disadvantage as compared to authors whose works are protected until 70 years after their
death. This could be seen as unfair since performers are nowadays not only just as necessary
as authors but also more identifiable with the commercial success of a sound recording.

As regards producers of sound recordings, the | A shows that their principal challengeis peer-
to-peer piracy and their need to adapt their business to the challenges of dematerialised
distribution. In these circumstances, they face the challenge of keeping up the steady revenue
stream necessary to invest in new talent. Record companies claim that they invest around
17% of their revenues in the development of new talent, i.e. to sign new talent, promote
untried talent and produce innovative recordings. Therefore, a longer term of protection
would generate additional income to help finance new talent and would allow record
companies to better spread the risk in developing new talent. Due to uncertain returns (only
one in eight sound recordings is successful) and so-called 'information asymmetries such
revenue is often not available on capital markets.

The impact assessment analyses the economic, social and cultural impacts of six options

This |A presents a total of seven options, but one option was discarded before the analysis of
impacts. Apart from the standard option of '‘doing nothing' and letting the music market
develop, the | A analyses two options linked to the term of protection for sound recordings and
three options that would not require a change in the current terms that apply to sound
recordings.

With respect to the term of protection this 1A looks at the option of extending the term of
performers to 'life or 50 years, whichever is longer. This option would enhance the status of
performers and, by linking protection to their lifetime, recognise the individual and creative
nature of their performances. This option would not only apply to the performers exclusive
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rights but also to the variety of broadcasting and public performance rights that are not
transferred to the record companies.

Another option involving the term of protection would be to extend the current 50 year termto
95 years for performers and record companies. This option ensures full equivalence with the
longest term of protection in the world. In order to ensure that the benefit of term extension
accrues to performing artists, especially session musicians that have transferred their related
right against a one off payment, the extension of the term of protection for record companies
should be accompanied by the payment of a certain percentage of record companies
increased revenues into a fund dedicated to improving the situation of session musicians.
Again, as in the 'life or 50 year' option, the remuneration for broadcasting and public
performance would remain with the performer for 95 years.

Another set of options looks at ways to address the problems identified above without
modifying the term of protection. These options comprise various possibilities which could
improve the financial situation and moral rights of performers. These measures, of course,
could be used either as alternatives to a term extension or as measures to complement an
extension of the term of protection. Several of these measures could only be the subject of
Community legidlation.

This IA describes how performers contractually transfer their exclusive rights to record
labels, (including their reproduction, distribution, rental and making available rights, but not
their remuneration claims for broadcasting and public performances. In order to limit the
effect of the systematic contractual transfer of performers exclusive rights to record
companies, the A examines the possibility of an 'unwaivable' right to remuneration to which
performers would remain entitled even after having transferred their making available right
to a record producer. The creation of a claim for equitable remuneration for online sales or
other forms of making performances available online is an interesting option, whose time may
yet come. However, at this stage, the uncertainties surrounding the issue of who should pay
this 'equitable remuneration’ are such that the likely effects of this option cannot be quantified
with any reasonable measure of certainty. In light of the uncertainties surrounding the
practical administration of the claim for equitable remuneration, further study on this option
Is imperative. While in the future this option might well be introduced to enhance performers
participation in revenue generated online, it is too early to discuss at this stage. This option
was therefor e discarded before the analysis of impacts.

Another option analysed is to strengthen performers moral rights. The scope of their moral
rights could be harmonised to include a right to restrict derogatory uses of ther
performances.

A further option isto ensure that 'useit or loseit' clauses are included in agreements between
performers and record labels. This means that, if a record company is unwilling to re-release
a performance during the extended term, the performer can move to another record company
or exploit the record himself.

The impacts of the different options

All options are assessed against the following six operational objectives: (1) gradually align
authors and performers protection; (2) incrementally increase the remuneration of
performers; (3) diminish the discrepancies in protection between the EU and US (4)
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incrementally increase A&R resources, i.e., the development of new talent; (5) ensure
availability of music at reasonable prices; and (6) encourage digitisation of back catalogue.

The IA concludes that 'doing nothing' is not a preferable option. If nothing was done,
thousands of European performers who recorded in the late fifties and sixties would lose all
of their airplay royalties over the next ten years. This would have considerable social and
cultural impacts. Equally, the sound recording industry would be obliged to cut down on the
creation of new sound recordings in Europe.

The 1A considers the impact of options not involving the term of performers and record
producers rights (options 3a, b, ¢ and d). Option 3a (unwaivable right to equitable
remuneration) appears premature asit is unclear who would pay for this remuneration and it
is hard to estimate the financial benefit it would bring. Option 3b (the strengthening of moral
rights), has no financial impact on performers and record producers. Option 3c, the 'use it or
lose it' clause, would be beneficial to performers by allowing them to make sure their
performances are available on the market. It would also be beneficial for cultural diversity.
Option 3d, the fund to be set up by record companies, would be very beneficial to non-
featured performer. Record producers, however, would have to pay into the fund at least 20%
of the additional revenue generated by the term extension. However, the IA concludes that
marketing sound recordings would remain profitable for record companies despite having to
pay 20% towards thus fund.

Options involving a term extension (2a "life or 50 years' and 2b "95 years for performers and
record producers') seem to be rather more suitable in contributing towards the six policy
objectives. Both options 2a and 2b bring financial benefits to performers and would thus
allow more performers to dedicate more time to their artistic activities.

Option 2a, by linking the termto the life of a performer, would contribute to aligning the legal
protection of performers and authors. It would reflect the personal nature of performers
artistic contributions and recognise that performers are as essential as authors to bringing
music to the public. It would also allow performers to object to derogatory uses of their works
during their lifetime.

In addition, option 2b would increase the pool of A&R resources available to record
producers and could thus have an additional positive impact on cultural diversity. This I1A
also demonstrates that the benefits of a term extension are not necessarily skewed in favour of
famous featured performers. While featured performers certainly earn the bulk of the
copyright royalties that are negotiated with the record companies, all performers, be it
featured artists or session musicians, are entitled to so-called 'secondary’ income sources,
such as single equitable remuneration when the sound recording incorporating their
performances is broadcast or performed in public. A term extension would ensure that these
income sources do not cease during the performer's lifetime. Even incremental increases in
income are used by performers to buy more time to devote to their artistic careers, and to
spend less time on part time employment. Moreover, for the thousands of anonymous session
musicians who were at the peak of their careersin the late fifties and sixties, 'single equitable
remuneration’ for the broadcasting of their recordings is often the only source of income left
fromtheir artistic career.

In addition to ensuring the increased availability of A&R, option 2b is also easier to
implement than option 2a, because the latter option is linked to the life of individual
performers. As the example of co-written works demonstrates, linking a copyright to the life of
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individual contributors raises complex issues when several performers contribute to a sound
recording. These would increase the legislative and administrative burden on Member States
and create legal uncertainty, because the term of protection to the term of protection would
no longer be linked to a certain and uniform date, i.e., the publication of the phonogram that
contains the performance, but to the sometimes very different lifetimes of individual co-
performers.

What are the likely provisionsin the proposal to ensure that it is the performing artists that
benefit?

In order to ensure that the benefit of term extension would accrue to performing artists,
especially session musicians, this 1A concludes that record companies should contribute
towards a fund for session musicians (option 3d). In order to have the financial volume
necessary to ensure real benefits for session musicians, this IA proposes that the record
companies set aside at least 20% of the revenue that accrues during the extended term for
session musicians. The fund's impact on session musicians would be positive, as the average
performer' additional annual revenues during a 45-year term would almost triple

In respect of featured artists, the Commission's analysis concludes that original advances
paid by the record companies should no longer be set off against royalties in the extended
term. That means the artist would get all the royalties during the extended term.

The IA also proposes that a term extension should be accompanied by a 'use it or lose it'
provision (option 3c). This means that, in the event that a record company is unwilling to re-
release a performance during the extended term, the performer can move to another record
company or make his performance available himself.

Empirical studies show that the impact of a term extension would not be negative for
consumers.

Empirical studies show that the price of sound recordings that are out of copyright is not
lower than that of sound recordings in copyright. This is true in relation to statutory
remuneration claims and for the sale of CDs.

The 'single equitable remuneration’ due for broadcasting and performances of music in public
venues would remain the same as these payments are calculated as a percentage of the
broadcasters or other operators revenue. As far as CD sales are concerned, very few studies
analyse the price between prices of in-copyright and out-of copyright recordings. A study by
Price Waterhouse Coopers concluded that there was no systematic difference between prices
of in-copyright and out-of copyright recordings. It is the most comprehensive study to date
and covers 129 albums recorded between 1950 and 1958. On this basis, it finds no clear
evidence that records in which the related rights have expired are systematically sold at |ower
prices than records which are still protected.

Other studies have been considered in analysing the impact of copyright or related rights on
prices. Most of them focus on books. However, even in this category, either no overall price
difference is found between the samples of books in- or out-of-copyright, or, the impact of
copyright on the price is extremely model-dependant and therefore the estimates obtained
cannot be seen as very robust. Given the lack of widely accepted models and the length of the
time span, it isfair to say that there is no clear evidence that prices will increase due to term
extension.
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In addition, overall, the extended term should have a positive impact on consumer choice and
cultural diversity. In the long run, this is because a term extension will benefit cultural
diversity by ensuring the availability of resources to fund and develop new talent. In the short
to medium term, a term extension provides record companies with an incentive to digitise and
market their back catalogue of old recordings. It is already clear that internet distribution
offers unique opportunities to market an unprecedented quantity of sound recordings.
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| nternational dimension

The IA also looked at the trade implications of a longer term of protection and provisionally
concludes that most of the additional revenue collected in an extended term would stay in
Europe and benefit European performers. This is good for promoting Europe's performers
and the cultural vibrancy of European sound recordings.
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1. PROCEDURAL ISSUESAND CONSULTATION OF INTERESTED PARTIES

A Commission Staff Working Paper on the review of the EC legal framework in the field of
copyright and related rights' was published on 19 July 2004. Interested parties were invited to
submit their comments by 31 October 2004. Full information can be found at the following
link to the DG MARKT copyright unit web page set aside specifically for this exercise:
http://ec.europa.eu/internal_market/copyright/review/consultation_en.ntm. Even though all
copyright issues were open for comment, of the 139 contributions received, 76 position papers
commented on Directive 93/98/EC harmonising the term of protection of copyright and
certain related rights’. More specifically, 36 organisations and stakeholders were in favour of
extending the protection of related rights (performers and record producers) while 29
indicated that they were against any extension. Table 1A indicating the summary of these
submissions can be found in the Annex, section 1.

In 2005, the Commission contracted out a study entitled "The recasting of copyright for the
knowledge economy". Part of this study was to consider the term of protection for performers,
record companies and broadcasters in Europe in genera and whether these related rights
holders are at a disadvantage when compared to those in the USA and other major economic
competitors (see Annex, section 4). The study was completed in December 2006 and
published on the Commission's web site on January 2007.% During 2006-2007, Commission
services had meetings with a variety of stakeholders on a bilateral basis® to discuss relevant
issues in more detail. A questionnaire was prepared by the Commission and distributed to
major stakeholders in the framework of these bilateral discussions. More or less detailed
responses were received from performers' associations and the recording industry.” It was not
possible to establish a steering-group on the subject of thisimpact assessment.

The Commission aso analysed other independent studies such as the "Gowers Review of
Intellectual Property” (2006) in the UK, "The Economy of Culture in Europe” (2006), by
Kern European Affairs, "Performers Rights in European Legislation: Situation and Elements
for Improvement” (2007), by AEPO-ARTIS, "What are the Consequences of the EU
extending Copyright Length for Sound Recordings' (2006), by Liebowitz, "The Impact of
Copyright Extension for Sound Recordings in the UK" (2006), by Price Waterhouse Coopers,
"Review of the Economic Evidence Relating to an Extension of the Term of Copyright in
Sound Recordings' (2006), by the Centre for 1P and Information Law.

! SEC(2004) 995 of 19 July 2004.

2 Directive 93/98/EEC has been superseded by a codified version (Directive 2006/116/EC of 12
December 2006 on the term of protection of copyright and certain related rights, OJ L372 of
27.12.2006, p.12 (hereafter referred to as the "Term Directive"). This codified version did not include
any substantive changes.
http://ec.europa.eu/internal_market/copyright/docs/studies/etd2005imd195recast_report 2006.pdf
Telecom Italiadd ETNO, FIM/FIA, IFPI, PPL, MPA, GIART, Eurocopya/Eurocinema, Naxos, EMI, AER,
EBU, BEUC, British Library, ACT

> AEPO, BEUC, IFPI, Naxos.
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2. PROCEEDINGSBEFORE THE | AB

A draft version of the impact assessment was discussed before the Impact Assessment Board
(IAB) on 2 April 2008. In the course of this meeting the IAB raised a series of issues that DG
MARKT undertook to address. In particular, the |AB asked for clarification on:

— The relationship between the EU acquis and international conventions governing the field
of performers and producersrights;

— The scope of the intended initiative, especially as the impact assessment distinguishes
between performers and producers in the musical and the audiovisua sectors; and

— Theeventsthat triggered the initiative.
2.1. International conventions and the EU acquis

The impetus behind the initiative can best be explained against the backdrop of international
conventions. These aso explain the distinction between performers and producers in the
musical and audiovisual fields.

Performers, whether in the musical or in the audiovisual field, are not covered by the 1886
Berne Convention on Literary and Artistic Works. Although several proposals were made to
include performers and performances within the scope of the Berne Convention at later
revision conferences, none of these proposals found sufficient support. The need for
protection of performers and record producers was only perceived as imminent with the
proliferation of phonographic technology and the subsequent introduction of sound recordings
and broadcasting. In these circumstances, performers and producers were first granted
protection against a variety of unauthorised acts in the 1961 Rome Convention. Both groups
of rightholders were considered jointly under the Convention not because of the similar nature
of their rights, but because of the development, in the 1950s, of commercial markets for sound
recordings. Most significantly, to compensate both rightholders for the relatively narrow
scope of their exclusive rights (there is no right governing the communication of
performances to the public), the 1961 Rome Conventions provides both groups of rightholders
with aright to receive 'single equitable remuneration’ for the broadcasting or communication
to the public of a commercially published phonogram. Significantly, this important claim to
equitable remuneration only covers the broadcasting or public communication of a
phonogram and would thus exclude audiovisual performers or film producers from its scope.

It is also relevant to note that film producers, based on Article 14bis of the Berne Convention,
aready enjoy a far better status than the producers of sound recordings. By virtue of this
Article, a film producer can either be granted co-ownership in the copyright that applies to
authors (like in the UK or Ireland) or benefit from a variety of statutory assignments (Italy,
Austria) or presumptions of copyright ownership in their favour (Belgium, France, Germany,
Luxembourg, the Netherlands or Spain). Ownership of copyright, of course, entitles film
producers to a copyright term that spans the life of the film authors, plus seventy years. In
respect of the term of protection, the situations of film and phonogram producers thus differ
fundamentally.

The 1996 WIPO Performances and Phonograms Treaty (WPPT) upgraded musical performers
and producers rights by introducing a new right of 'making available' that is tailored
essentially to cover digital downloads offered on an individualised basis. The 1996 WPPT
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does not cover audiovisual performances or productions. Indeed, a 2000 conference at WIPO
amed at introducing a WIPO Audiovisual Performances Treaty ended in failure as
delegations were unable to agree on provisions governing the transfer of rights of performers
to film producers.

The EU acquis essentially mirrors the above mentioned international conventions. Like the
Rome Convention, the acquis only provides for equitable remuneration in case of
broadcasting or communication to the public of a commercial sound recording (cf. Article
8(2) of Directive 2006/115) and there are no comparable provisions governing audiovisual
performances. Audiovisual performances do, however, benefit from the reproduction right
now contained in Article 2 of Directive 2001/29 and would thus also appear €eligible for levies
that apply in case of private reproductions.

2.2. The scope of the intended initiative

The impact assessment focuses not only on the term of protection that would apply to
performers and producers exclusive rights but aso on the (identical) term that governs a
series of highly relevant 'secondary’ remuneration claims. Special emphasisis put on the claim
to receive equitable remuneration for broadcasting and communication to the public it is not
transferred to producers but administered by performers collecting societies directly. As this
claim does not apply to audiovisual productions, the analysis of the impacts of term expiry is
limited to musical performances and phonograms.

In addition, as mentioned above, the term applicable to phonogram producers differs from that
applicable to film producers. As the latter usually enjoy copyright ownership, a statutory
assignment of the author's rights or at least a presumption of such a transfer, copyright for
film producers essentially lasts for seventy years after the death of the last surviving author
while the phonogram producers right expires 50 years after the recording was made or
published. This, again, explains why the impact assessment deals with phonogram producers
only.

2.3. Eventstriggering the term initiative

Since promulgation of the 2004 Staff Working Paper, a series of studies on the social and
economic situation of the European performing artist were conducted and published. Most
notably, a study by AEPO ARTIS 'Performers Rights in European Legislation: Situation and
Elements for Improvement' have brought the social and economic difficulties of performersto
the fore. This study has also revealed the crucia importance that secondary remuneration
schemes play in rewarding the creative efforts of performers. For many performers, equitable
remuneration collected for broadcasting and communication to the public is a more important
source of revenue than the exercise of their exclusive rights, which are often transferred to the
producers. For example, 57% of monies collected by performers collecting societies stem
from equitable remuneration for broadcasting and communication to the public. A term
extension to cover at least the life of a performer would thus benefit individual performers
primarily by extending their eligibility to receive a share of equitable remuneration payments.
None of these issues had been fully considered in the 2004 Staff Working Paper.
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3. INTRODUCTION

This impact assessment will cover the issue of performers and record producers' rights under
the Community acquis. Only performers whose performances are included in a sound
recording are considered. Audio-visual performers and producers are not considered, as their
economic and legal situation is significantly different. This concerns their legal status as well
as the assignment and transfers of their rights. Film producers, in certain Member States, are
considered as co-authors of a film® while in others they are considered as proprietors of so-
called 'related rights’. Moreover, contracts in the film industry differ from those in music,
especially in respect of presumptions of rights transfer to the producer®.

3.1. Who are performers?

A performer is a person who performs or executes a work such as a piece of music, an opera,
aplay or afilm. "Actors, singers, musicians, dancers, and other persons who act, sing, deliver,
declaim, play in, or otherwise perform literary or artistic works" are all performers’.

The status and income of performers varies considerably. A small number of performers such
as "featured artists’ (whose name appears on the album credits) achieve fame and fortune or
"superstardom”. At the other end of the spectrum, most performers are less well-known and
cannot earn a living from their creative activities. They include session musicians (whose
names do not appear on the album credits) who are employed inter alia to provide
background music and performers who are aspiring to a career as featured artists.

It is difficult to provide a precise estimate of the number of performers in the EU.
Membership in performers’ collecting societies or artists unions or the number of artists active
in musical education only provide rough proxies. In 2004, the total number of members of
performers' collecting societies anounted to nearly 400000%°.

3.2. Who arerecord producers?

Record producers create sound recordings (i.e. the "fixation" of a performance)*! and ensure
their subsequent promotion and marketing, distribution to retail outlets and sale to
consumers/end users. Record producers provide the financial investment necessary to produce
and sell music records. They also invest in discovering and developing performers both
commercially and artistically. As it is estimated that only 1 in 8 CDs is profitable, the
investments of record producersin the music industry are regarded as risky.

The recording industry is dominated by a few large companies (often integrated into bigger
media conglomerates), which are also known as "the majors': Universal Music Group, Sony

6 For instance in the U.K., under section 9(2)(ab) of the 1988 Copyright Patent and Designs Act.
! E.g. in France, see Article L.215-1 Intellectual Property Code.
8 See, at international level, Article 14bis Berne Convention, and at Community level, Article 2(5)-(7) of

the Rental and Lending Directive. National laws contain more detailed provisions regarding transfer of
rights and the status of film producers.

See Article 3 of the Rome Convention for the protection of performers, producers of phonograms and
broadcasting organisations).

Based on AEPO-ARTIS data complemented by Commission's own research.

See Article 3 (c) of the Rome Convention for the protection of performers, producers of phonograms
and broadcasting organisations (the first international convention which provided performers with
exclusive rights).
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BMG Music Entertainment, EMI group and the Warner Music Group, which control about
80% of the recorded music sales™. The remainder of the market belongs to a myriad of small
and medium-sized cultural entrepreneurs, the so-called independent record companies or
"indies"*3. Some recent successful bands are signed up to independent labels (Franz Ferdinand
with Domino Records founded in 1993 and Kaiser Chiefs with B-Unique founded in 2004)™.
The independent record companies are more vulnerable financially than the music majors and
have more difficulty accessing financing to keep them afloat between successes.

3.3. How arerecord producersand performers protected under copyright law?

At Community level, both performers and record producers enjoy a similar set of so-called
'related' rights in their records and recorded performances. These rights are referred to as
related rights to distinguish them from authors and composers' copyright that arises in respect
of the 'works' they create. Performances and phonograms are not works.

Record producers and performers are therefore granted ‘related’ rights under Directives
2006/115/EC and 2001/29/EC. These related rights were harmonised at European level by
Directive 93/98/EEC (now codified by Directive 2006/116/EC) and last for 50 years from the
date of the performance or from the publication of the sound recording. This length of
protection represents the minimum international standard as provided for in the TRIPS
Agreement of 1994 and the WIPO Performances and Phonograms Treaty from 1996. In this
impact assessment the rights in performances and sound recordings will either be referred to
as rights in performances (held by performing artists) or rights in sound recordings (held by
the record producers) or collectively as 'related’ rights.

Related rights can either be exclusive rights or rights to receive equitable remuneration for the
commercial use of performances and sound recordings. Performers’ exclusive rights (such as
the right of reproduction, distribution, rental and 'making available' online) are usually
transferred to the producer of the sound recording. The latter licenses the exclusive rights to
end users, such as broadcasters, rental shops or online music shops. Rights to receive
equitable remuneration are not transferred to producers but are exercised by performers
themselves through their collecting societies. Such claims for equitable remuneration are
collected from broadcasters, a series of public venues (bars, hotels, shopping arcades, etc.).
Compensation for private copying is also administered by collecting societies and paid by a
variety of ICT industries™.

4, PROBLEM DEFINITION

4.1. What isthe problem?

If the present term of protection were maintained for performers, some 7000 performers, in
the UK aone, over the next ten years, would lose the single equitable remuneration they

12
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IFPI —The recording industry in humbers 2007.

According to IFPI there are around 1000 independents active in the European music market.

Gowers Review 2006, page 57.

It should be noted that exclusive rights are almost always governed by individual contracts between the
performer and the producer of the sound recording while remuneration claims are administered by
collecting societies.
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receive for the broadcasting and communication to the public of their performances'®. It is
expected that a corresponding number would be affected in the other big Member States and a
proportionally lower number would be affected in the smaller Member States.

Expiry of related rights would not appear as urgent with respect to famous superstars, featured
artistslike Sir Cliff Richards or the Beatles. But an expiry of related rights would be a serious
blow to the thousands of anonymous session musicians, i.e., musicians hired for one recording
only and not members of a group, who contributed to sound recordings in the late fifties and
sixties. They will no longer get single equitable remuneration for broadcasting and
communication to the public, private copying levies and equitable remuneration for the
transfer of the performers' rental right. They will find it more difficult to devote time to their
artistic career, as they generaly respond to small increase in revenues, such as provided by
the income flows mentioned above, by devoting more time to their creative activities. They
will aso lose protection just when online retailing promises a new source of revenue.

Single equitable remuneration is important, especially with respect to early performances.
Many performers or singers start their career in their early 20's, if not earlier. That means that
the current 50 year protection ends when they will be in their 70's. Once protection has ended,
performers no longer receive any income from these sound recordings. For session musicians
and lesser known artists that means that income from those sound recordings stops when
performers are at the most vulnerable period of their lives (retirement).

Record companies argue that their main problem is a decrease in revenues following large
scale piracy over the internet. They also point out that record producers in the USA and other
countries in the world enjoy a much longer term of protection. This, they argue, will divert
creative efforts away from Europe and toward those markets that grant longer periods of
protection and thus income. They point to a tendency for record producers to orient their
productions to cater to the taste of those jurisdictions where most revenue could be achieved.

The underlying problems of performers and record producers will be considered separately.
4.2. What arethe underlying driversbehind these problemsfor performers

4.2.1. Thetreatment of performers, in comparison with authors, is unfair

The term of protection for performersis much shorter than that for authors.

Their mora rights, which entitle them to restrict objectionable alterations to their
performances, are weaker than those of authors.

Performers are essential contributors to the cultural industries. They are often the necessary
intermediary between the author and the public. For instance, very few people can derive the
same enjoyment from reading sheet music as from listening to a sound recording. The
contribution of performersis socially accepted and recognised by the public, as the popularity
and success of well known performers suggests.

However, performers are concerned about the disparities that exist in relation to the length of
protection they currently enjoy as compared to that given to authors. Authors are protected for
70 years after their death whereas performers are only protected for 50 years from the

16 UK House of Commons Committee for Culture, Media and Sport, May 2007, p. 78.
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performance or when their performance is published or communicated to the public viaa CD
or DVD, or aradio or TV broadcast, for example. Performers believe that their creative input
is asimportant as that of the author of the work™’. In view of the development and importance
of music over the past few decades, performers feel that the value of their contribution to the
success of a piece of music is at least equal to, and sometimes even more identifiable, than
that of the authors (i.e. the composer, the lyricist, the photographer/art designer of the cover of
the compact disc, the writer of the sleeve notes). It could seem unfair that "the graphic artist
who designs the artwork on a CD cover is protected for longer than the singer or musician

who performs on the recording"*®.

The following examples illustrate the different terms of protection between performers and
authors:

Name of song Daie of Performance | Performer (and expiry | Author (and expiry of his protection) Difference
fpublication of his protection)
L teenager in Love 1959 Ilarty Wilde (1.1.2010) [Doc Porows, died 1991 (1.1 2062) and Mort |52 years
Shurean, died 1991 (1.1.2062
Walkin' hack to 1941 Helen Shapiro (1.1.2012)]J. Schroeder, IWI. Hawker (since they are both | More than 66
happiness atill alive, protection lasts at least until 2072) | years

In addition, the moral rights of performers are weaker than the moral rights of authors. At
international level, the moral rights of performers are not recognised under the 1961 Rome
Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations, but are recognised under Art 5 of the 1996 WIPO Performances and
Phonograms Treaty (WPPT)™. However, the level of protection under Article 5 WPPT isin
some respects lower than that afforded to authors under Article 6bis of the Berne Convention
for the Protection of Literary and Artistic Works. While authors are protected against "other
derogatory action in relation to the said work”, performers can only object to "other
modifications’. The term "derogatory action” used in the Berne Convention allows authors to
restrict objectionable uses of their performance (for instance use in pornographic material®,
use in advertising or in a political context which is contrary to the performers opinion or
beliefs) which do not imply a "modification" of the work but simply its use in an
objectionable context.

This discrepancy between the moral rights of authors and performers is aso reflected in
national laws. In addition, the duration of moral rights varies. In some countries, these last as
long as economic rights, while in others they are perpetual®. While in any case authors are

"I put as much creative effort into my performances as | do into my compositions, so there does not
appear to be any justification for this big discrepancy”, letter from Udo Jirgens to Commissioner
McCreevy, 12 July 2007. Mr. Jirgensis both an author and performer.

Submission from the Irish Recorded Music Association to Michael Ahern, Minister for Innovation

Policy in Ireland, November 2007.

19 Art 5 (1) of the WIPO Performers and Phonograms Treaty 1996 provides that : "Independently of a
performer's economic rights, and even after the transfer of those rights, the performer shall, as regards
his live aural performances or performances fixed in phonograms, have the right to claim to be
identified as the performer of his performances, except where omission is dictated by the manner of the
use of the performance, and to object to any distortion, mutilation or other modification of his
performances that would be prejudicial to his reputation”. The Treaty isin force in some, but not all,
Member States, and has been signed but not yet ratified by the EC.

20 Sam Ricketson, "The Berne Convention: 1886-1986", p. 469, 1987.

2 For example the moral rights of performers are perpetual in France and Romania, protected 50 years

after death in Portugal and the Netherlands, life or 25 years after the performance if longer in Germany.
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protected during their lifetime and beyond, this is not the case for performers. In the UK for
instance, their moral rights will only be protected for 50 years from the first publication of the
fixation of their performance®. They will thus be exposed to distortions or mutilations of their
performances during their lifetime at least in respect of their early performances.

4.2.2. Performers create young and live longer: the performers age gap

Performers suffer from an "income gap" towards the end of their life
Performers have no control of their performances after the 50 years.

Protection for performers stands at 50 years from the event that triggers protection (the
performance or the publication or communication to the public of a recording of the
performance). An increasing number of performing artists are seeing their performances
falling into the public domain during their lifetimes®. PPL, the UK collecting society that
represents performers has indicated® that sound recordings from 1955 to 1965 will involve
7000 performers who will stop receiving royalties or equitable remuneration from 2005
onwards as the sound recordings reach the 50 year protection cut off date.

Current average life expectancy stands at 75.1 years for men and 81.2 years for women,”
although it is not unusual for persons to live well into their 80's and 90's. On average, most
performing artists or singers start their career in their early 20's which means that the current
50 year protection ends when they are in their 70's. For instance, the singer/songwriter Elton
John signed his first contract aged 20?°. Once protection has ended, performers no longer have
a say in how their performances are used nor do they receive any further remuneration from
the commercial exploitation of their performances. In fact, income from those recordings
stops when performers are at the most vulnerable period of their lives.

4.2.3. Most performersdo not earn a living fromtheir artistic work

Performers earnings are on average low and distribution of income is highly uneven.
Performers are under-employed and supplement their income with part time jobs

The current employment status and conditions for the average performer are not necessarily
very rewarding. Apparently, only famous performers make a living from their profession. For
instance, in the UK, in 2001, only 5% of performers earned over £10000 annually. Moreover,
between 77 and 89.5% of all income distributed to performers goes to the top 20% of earning

See "Study contract concerning moral rights in the context of the exploitation of works through digital
technology”, (April 2000), available at http://ec.europa.eu/internal_market/copyright/docs/studies/
€td1999b53000e28 en.pdf.

2 Section 2051 — (1) of the 1988 Copyright Designs and Patents Acts.

2 The market for recorded music started in the 1950's and really blossomed in the 60's and 70's (and has
increased ever since) so the number of musical works that will be falling into the public domain after
the 50 year protection period will show a significant increase from 2010 onwards.

24 In an interview on 31/3/2006 in premises of DG MARKT Copyright unit.
2 Eurostat, Life expectancy at birth.
2 See Elton John and Others v. Richard Leon James [1991] FSR 397, High Court decision of 29"

November 1985. Other examples include Irish performer Bono, from U2 (first record released when he
was 17), French singer Johnny Halliday (first record released when he was 17), Greek singer George
Michael (first record released when he was 19), etc.
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performers”. Economists have shown that the great discrepancies between the low earning of
the majority of little-known performers and the significant earnings of "superstar” performers
are endemic to the music industry®®. However, the lesser paid performers are as essential as
superstars, as the latter are invariably plucked from a large number of lesser-known
performers.

Moreover, the social situation of performersis not very secure. It is difficult for performers to
find sufficient employment and most need other jobs to supplement their incomes™. Overall,
only 5% of performers actually make a living from their profession — all the others have to
seek paralel employment. Often, performers qualify as self employed. This limits the impact
of collective bargaining through unions®.

However, studies suggest that performers use incremental increases in income to devote more
time to their artistic careers™. This means that when performers receive additional income
from a part time activity or from royalty payments, they spend more time creating.

4.2.4. Performers lose the financial benefits of their exclusive rights when they transfer
them

Session artists transfer their exclusive rights against a lump sum payment, irrespective of the
success of the work.

The rights recognised to performers under the acquis do not result in concrete benefits for
performers.

Performers usually transfer their most economically significant exclusive rights to record
companies via contract. In most cases, individual performers have little bargaining power®.
Session musicians may be part of a union or association and benefit from collectively
bargained minimum terms. Featured artists are generally willing to accept the contract they
are offered because the reputation and exposure gained by signing with a record label gives
them the possibility of reaching a broad audience. Consequently, it is difficult for performers
to negotiate which type of contract or which level of remuneration they will obtain. Session
musicians cannot negotiate at all, they have to transfer their rights 'in perpetuity’ against a one
off payment.

Contractual relations between record companies and performing artists vary greatly but
typically fall into three categories:*®

2 AEPO study — "Performers’ Rights in European Legislation: Situation and Elements for Improvement.”,

July 2007, p. 89

For a survey of economic "superstar theories', see R. Towse, "Creativity, Incentive and Reward"
(2000), pp. 99-108.

» FIM — EP Hearing 31.1.2006 and meeting in Commission offices on 16 March 2006. For example,
Luciano Pavarotti and Sting were initially teachers and Elton John worked in the packaging department
of arecord company.

"The Collective negotiation and its actors in the culture and media sector”, Research project conducted
on behalf of the Social Affairs Directorate of the European Commission, March 2005.

E.g. R. Towse, op.cit (for artists generally).

In severa instances courts have intervened to cast aside excessively harsh agreements, noting in
particular the "immense inequality in bargaining power, negotiation ability, understanding and
representation” between artists and professionals of the entertainment industries’, Slvertone Records
Limited v. Mountfield and Others, [1993] EMLR 152.

Adapted from contribution from Naxos to Commission questionnaire — May 2006.
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" Type of contract Description
1 By Ot Record company acquites all rights it perpetuity from the performing artist(s) other than the equitable remuneration
for public performance which is normally paid directly by the collecting societies to the performer. This is used
espercially for session musicians (1.e. non-permanent members of groups) and members of orchestras.

2 A drance against Featured artists receive an advatce against royalties; additional royalties are payable once the advance has been
rofyalties (and other [|recouped by the record company (as well as production, matketing snd other costs have been recouped by the
costs) recotd compatiy).

3 Royalties only (after |The featured artist teceives a percentage of the lcence fee charged fior the use made of the recording (only after
recoup of costs) production, marketing snd other costs have been tecovered by the record compatiy).

Table 1: Typesof performers contracts

Session artists are generally paid a flat fee as their rights are bought out by the producer.
Accordingly, their remuneration does not increase if the record becomes a huge success. For
instance, the school of the children singing in the choir in Pink Floyd's hit Another brick in the
wall (part Il) in The Wall (1979) album, which sold 30 million copies worldwide, was paid a
flat fee®. The 2004 film Les Choristes included the contributions of an amateur choir of
children. Although the soundtrack achieved considerable commercial success™, the choir
association was paid € 21000 for three days of work and subsequently obtained only 1% from
sales.

Featured artists contracts usually provide for a royalty-based remuneration on terms which
are not necessarily very favourable. For example, the highly successful British
singer/songwriter Gilbert O'Sullivan was initially paid £10 a week, the equivalent of his
previous wages as a postal clerk, when retail sales of records of his music between 1970 and
1978 realised a gross figure of some £14.5 million®. More generally, depending on their fame
and bargaining power, performers usually receive net royalties of 5-15% of revenues®”.

T