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This report – as agreed – consists of the evaluation of the legal requirements from development planned to the programme area of the Kolarctic ENPI CBC. Mainly the study will focus on international law requirements as this is the only legal system that applies to all the four states (European law applies to Sweden and Finland, and, in a more limited way, to Norway) and thus also to their northern areas. The study will focus on the following normative requirements from various kinds of developments planned for the programme area: obligations when a planned activity or strategy is likely to cause transboundary impacts to other states, especially those of transboundary environmental or strategic assessment (a relevant issue as the international borders are close to each other) as well as rights of the public to participate in environmental decision-making concerning these activities. In addition, obligations of nature protection as set out by international and European law and rights protecting traditional livelihoods of indigenous peoples in international law, and, in a more limited fashion, in the national law of the three Nordic states will be studied as both sets of obligations and rights will place restrictions on development in the programme area. 
The Programme area consists of the northern administrative units of four states, Finland (Lapland), Sweden (Västerbotten), Norway (Nordland, Troms, Finnmark) and the Russian Federation (Murmansk Oblast, Arkhangelsk Oblast, Nenets Autonomous Okrug). The only legal system that applies to the whole area is international law, as Russia and Norway are not members of the EU, which has its own legal system (European law). However, as an EFTA member, through the European Economic Area Agreement, Norway is legally bound by most e.g., environmental directives of the EU. 

Of most importance to the programme area are obligations of customary law, as they bind all the states of the world, including the four states in question here. In addition, treaties to which all four states are parties are very important for the programme, since these provide uniform legal standards for all the four states and their northern areas. Hence, these treaties should be given consideration when economic activities are planned in the region.
 Another set of important obligations are those pertaining to the transboundary watercourses within the programme area.
 The UN ECE 1992 Convention on the Protection and Use of Transboundary Watercourses and International Lakes has as its members all the states in the programme area, and provides thus uniform standards in this area of regulation.
 

1. Transboundary EIA and SEA

General international law applies to all states of the world, including the four states studied here. There has been a lively discussion on whether various principles of international environmental law are already part of general international law (e.g., precautionary principle, polluter pays principle, principle of sustainable development) with the result that no clear consensus on the legal status or content and scope of these principles have emerged.
 However, the only principle that has developed, through customary law formation process, as a principle of international law is the so-called no-harm or due diligence principle as articulated in Principle 2 (and principle 21 of the Stockholm Declaration) of the Rio Declaration reads:

States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental (and developmental) policies and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond national jurisdiction.

This formulation of the principle has been included in an extensive number of multilateral treaties and declarations and has been confirmed by the International Court of Justice (ICJ) as being part of general international law in two recent cases.

The no-harm principle is worded in a very general level, thus making it more difficult to exactly state what its specific content is in each situation. Yet, consensus is building that the breach of due diligence duties of states and the concomitant significant damage caused to the environment of other states or of areas beyond national jurisdiction engages the origin state’s legal responsibility. All states are required to establish environmental management institutions, such as Environmental Impact Assessment (EIA) procedure that enable them to evaluate whether transboundary impacts are possible and if likely, notify and consult the affected state to prevent the transboundary impact from occurring. It is of much importance, from the viewpoint of realising that states do not cause transboundary impacts from planned activities as required by the no-harm principle, that they have concluded treaties to communicate on the planned activity and its transboundary impacts.   

Transboundary EIA and SEA requirements in the programme area. Various international agreements that regulate how the EIA and SEA procedure should be conducted in cases of transboundary environmental detriments are in force in the programme area. EU directives also regulate these procedures, above all, between the EU Member States of Finland and Sweden. EIA and SEA directives are also in force for Norway via EEA agreement. The study here is confined to only the most important transboundary EIA and SEA treaties and directives.   

In terms of international law, the key agreements were negotiated in the UN Economic Commission for Europe (ECE), i.e. the 1991 Espoo Convention on Environmental Impact Assessment in a Transboundary Context, which was complemented by the 2003 Kiev Protocol on Strategic Environmental Assessment that has not yet come into force (ratified by 4 States whereas 16 are needed); the 1992 Helsinki Convention on the Transboundary Effects of Industrial Accidents; and the 1998 Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters. Nordic cooperation has also played an important role in the transboundary EIA procedure but it has largely been replaced by later ECE agreements. These ECE agreements have also been of primary importance in developing European Union EIA and SEA legislation because the EC has been a Party to all these agreements and later implemented them to become part of European Union Law through its directives. Directives will be studied here only if they provide important legislation not provided in treaties. 
A project-level transboundary EIA is fundamentally regulated by the Espoo Convention negotiated in 1991, and which entered into force in 1997. Norway, Finland and Sweden are parties to the treaty, but Russia not (it has, however, signed the treaty, which means that it may in the future ratify it).
 The Convention is thus very important in the programme area and its basic content is the following. 

The Convention applies presumably to those categories of activities listed in its Appendix I,
 which are likely to cause a significant transboundary impact, and thus it also contains a material requirement in its Article 2 (1): ‘The Parties shall, either individually or jointly, take all appropriate and effective measures to prevent, reduce and control significant adverse transboundary environmental impact from proposed activities’. The origin state is first required to notify the potentially affected state of the likely significant adverse transboundary impact and to provide basic information regarding the proposed activity. The affected state must next confirm that it wants to participate in the procedure.
 The origin state is then obligated to study the transboundary impacts together with the affected state, and allow the public of that state to participate in the process on the same terms as its own public would be entitled to.
 After the impact assessment, the affected state has an opportunity through consultations with the origin state to comment on the proposed activity and its likely impacts; the public of the affected state is entitled to provide its comments on the proposed activity on the same terms as apply to the public of the origin state.
 The final decision taken on the proposed activity in the origin state must take due account of the comments from the potentially affected state and its public and must be delivered to the affected state.
 The states parties are not required to determine whether the impacts studied ultimately materialize, as post-project analysis is optional.
   

The Espoo Convention is the main international treaty on transboundary EIA since it applies to all kinds of categories of activities as shown by its Appendix I. Yet, there are also other international conventions that complement it in a sense that they are applicable if the Espoo Convention cannot be applied.
 Particularly important treaty in the programme area is the Convention on the Transboundary Effects of Industrial Accidents (entered into force on 19 April 2000) since all the four states are parties to it and it includes an EIA procedure very much on a par with that in the Espoo Convention. Therefore, it too acts as a sort of safety net in terms of the transboundary EIA for those high-risk activities to which the Espoo Convention does not apply. The scope of application for these two ECE agreements is defined in a different manner because the Convention on the Transboundary Effects of Industrial Accidents defines the specific amounts of dangerous substances that may be used in a proposed activity whereas the Espoo Convention defines the nature and size of the activity.
 Their reciprocal legal relationship is regulated specifically in Article 4, paragraph 4 of the Convention on the Transboundary Effects of Industrial Accidents according to which the transboundary EIA procedure in the Espoo Convention also conforms with the requirements of the Convention on the Transboundary Effects of Industrial Accidents.
 It should be noted that as the Transboundary Effects Convention applies to the whole programme area, it serves as an important Convention to combat the industrial accidents in general, as defined in its objective (Article 3 (1))
 and its more specific provisions.
 

The so-called Kiev Protocol on Strategic Environmental Assessment (SEA) was signed by 36 States (including Finland, Sweden and Norway, but not Russia) and the European Community in 2003 but it has so far been ratified by only four States (16 are needed for the Protocol to enter into force). Because the Kiev Protocol will only enter into force sometime in the future, it is important for the programme area that the EU SEA Directive (DIRECTIVE 2001/42/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 27 June 2001 on the assessment of the effects of certain plans and programmes on the environment) is legally binding on the countries in the North Calotte (including Norway through the EEA Agreement). According to the SEA Directive,
 the transboundary SEA procedure is implemented in very much the same way as is the transboundary EIA procedure. According to Article 7, paragraph 1: 

Where a Member State considers that the implementation of a plan or programme being prepared in relation to its territory is likely to have significant effects on the environment in another Member State, or where a Member State likely to be significantly affected so requests, the Member State in whose territory the plan or programme is being prepared shall, before its adoption or submission to the legislative procedure, forward a copy of the draft plan or programme and the relevant environmental report to the other Member State.

Therefore, the transboundary SEA procedure is implemented if a plan or programme under preparation is likely to cause significant effects on the environment in another Member State. The SEA Directive principally applies to the plans and programmes of specific listed societal sectors as well as to those plans and programmes in which is affirmed the framework for permit application or approval decisions for future projects listed in Annexes I and II of the EIA Directive (plans and programmes made exclusively for defence or civilian preparedness and finance or budget plans are excluded from the area of scope of the SEA Directive).

2. Rights of the public

Rights of the public to participate in environmental decision-making are regulated in the ECE Aarhus Convention that currently has 40 Contracting Parties (including all three Nordic states, but not Russia; entry into force 30 October 2001). This Convention also ensures the public and others (Article 3, paragraph 9) – especially environmental organisations – extensive rights in environmental decision-making at its different levels, i.e. with regard to specific decisions at the planning and legislative levels. It is noteworthy that these are assured extensively in Article 3, paragraph 9 of the Convention:

Within the scope of the relevant provisions of this Convention, the public shall have access to information, have the possibility to participate in decision-making and have access to justice in environmental matters without discrimination as to citizenship, nationality or domicile and, in the case of a legal person, without discrimination as to where it has its registered seat or an effective centre of its activities.

In decision-making on environmental matters – one of the pillars of the Aarhus Convention – the most explicit rights given to the public refer to decision-making concerning specific activities, i.e. project-level (Article 6). These are regulated in great detail and in legally binding language. These regulations are extremely fundamental in terms of the transboundary EIA procedure because, for instance, the Espoo Convention ensures the same rights to the public of the affected Party to participate in the EIA for the activity as the public of the Party of origin. Article 6 has a total of 11 paragraphs that regulate such matters as when and how the public should be informed of a proposed activity, how the public should be able to express their opinions about the activity and how their opinions should be taken into consideration in decision-making. The public’s participation in preparing plans, programmes and action programmes related to the environment (Article 7) is regulated in a legally binding manner but much more briefly and broadly than in Article 6. The public’s participation in the drawing up of the authority’s regulations and/or generally applicable legally binding documents (Article 9) is then a non-binding obligation through which the Contracting Parties undertake to foster this form of the public’s right of participation in different ways.   

Indigenous peoples have been given certain special rights under international law. The key sources of law are the International Labour Organization’s Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries (which, out of the countries in the programme area, is only binding on Norway) and the UN International Covenant on Civil and Political Rights signed in 1966, CCPR, to which all the four countries are Contracting Parties. Compliance with the CCPR is monitored by the Human Rights Committee, which has interpreted Article 27 of the Covenant, the “minority protection article”, in an extremely favourable light for indigenous peoples. In its general comments and case practice (based on individual complaints), the Human Rights Committee has deemed that the traditional livelihoods of indigenous peoples shall enjoy protection as protection of the culture of an indigenous people. Based on individual complaints (individual complaints can only be brought against those States that are Contracting Parties to the Optional Protocol to the Covenant), the Human Rights Committee has, in its case practice, deemed that Article 27 should be interpreted so that a State shall not approve commercial activities in areas where reindeer herding is practised by indigenous peoples if this activity endangers the economic viability of their traditional livelihood. Furthermore, the Committee has deemed that in assessing the acceptability of an activity, a State must take into consideration all commercial activities taking place in an area, in other words, whether these cumulative activities constitute a danger to the traditional livelihoods of indigenous peoples. Consequently, a State should therefore assess – normally explicitly in the EIA procedure – the adverse effects of commercial activities on, for instance, reindeer husbandry, the traditional livelihood of the Sami.

According to the Human Rights Committee, Article 27 calls for a State to enter into meaningful consultations with representatives of those indigenous peoples whose traditional livelihood is interfered before granting a permit. Article 27 therefore requires from a State a particular obligation of consultation in terms of indigenous peoples, depending on the matter and extent of the consultation (either the Saami Parliament or, for instance, a reindeer herding cooperative).

Importantly, the Article 27 as interpreted by the Committee, is also part of national law in Finland and Norway,
 and thus binds directly the state organs when making decisions that may have an impact on Sami traditional livelihoods, most clearly reindeer herding. Reindeer herding can be practised in Norway and Sweden only by Sami
 but in Finland the right has not been defined – not even in Sami homeland area – as a livelihood reserved only for Sami. The Accession treaties to the EU by Finland, Sweden and Norway – which eventually came into force only for Finland and Sweden – contain Protocol No. 3, which contains permission for Finland to make reindeer herding an exclusive Sami livelihood. From the perspective of permitting new economic development in areas inhabited by Sami, important is also the consultation obligations for the state vis-à-vis the Sami parliament and the right of the Sami parliaments to make petitions to state organs.
 Evidently, the question of who owns the land in the areas inhabited by Sami belongs to the more difficult issues. Only in Norway the progress in the question has advanced to a level where it was possible to enact a law on the matter.
    

3. Nature protection obligations in the programme area. 

The 1992 Convention on Biological Diversity applies to all the four states in the programme area and concentrates on preserving biological diversity through varying measures, one of these being In-situ Conservation as stipulated in Article 8. The Article is drafted as a due diligence obligation – requiring each contracting state to execute the identified measures ‘as far as possible and as appropriate’ - but contains many important obligations for the contracting states, including the four programme area states. They are required to establish a system of protected areas, ‘where special measures need to be taken to conserve biological diversity’ and develop – when necessary – guidelines for the identification of such areas. They are also obligated to regulate or manage biological resources important for the conservation of biological diversity, and not only within the protected areas, but also outside these areas. They are also encouraged to promote the protection of ecosystems, natural habitats and the maintenance of viable populations of species in natural surroundings and encourage environmentally sound development in the areas close to the protected areas. From the perspective of indigenous peoples of the programme area, of importance is Article 8 (j) of the Convention, which urges states to take into consideration the knowledge, innovations and practises of indigenous and local communities when conserving biodiversity. 
 The Convention also includes important obligations of impact assessment for activities that are likely to have a significant effect on biological diversity.
 

Natura 2000 programme stipulated in the Habitats Directive (and also in the Wild Birds Directive)
 of the EU is of much importance for Finland and Sweden in particular as it concerns only EU member states, not Russia and Norway. On the other hand, it can be seen as complementing the Biodiversity Convention, which applies to all the four states. Article 3 of the Habitats Directive established an ecological network to further biodiversity in Europe - NATURA 2000. The network consists of the natural habitat types listed in Annex I of the Directive and the habitats of the species listed in Annex II, the two sets forming sites of community importance (SCI). In addition, the network includes the special protection areas (SPA) classified under the Wild Birds Directive. Each member state is obligated to notify SPA sites on its territory under the criteria of the Wild Birds Directive and propose SCI sites in accordance with the Habitats Directive to the Commission.     The sites that have been submitted by Finland or Sweden on the basis of these directives need to be protected according to Article 6 of the Habitats directive as Special Areas of Conservation (SAC). The member states must establish necessary conservation measures, including, e.g. management plans for the site and take steps to avoid deterioration of habitats and disturbance of the species for which the areas have been designated. Competent authorities must agree to any plan or project likely to have a significant effect on the site only after ensuring that it - either individually or in combination with other plans or projects - will not affect adversely the integrity of the site concerned. In addition, the 1979 Bern Convention on the Conservation of European Wildlife and Natural Habitats is applicable to the three Nordic states but not to Russia.

The Convention on Wetlands of International Importance especially as Waterfowl Habitat (Ramsar Convention) provides the framework for national action and international cooperation for the conservation and wise use of wetlands and their resources. The convention covers all aspects of wetland conservation and wise use (specified in Articles 3, 4 and 5)), recognizing wetlands as ecosystems that are extremely important for biodiversity conservation in general and for the well-being of human communities. The Convention is of importance to the programme area as all the four states are parties to it and have designated wetlands to the list of wetlands of international importance. Presently, there are 7 in Norway, 7 in Sweden, 11 in Finland and 4 Russian designated wetland areas in the Ramsar List from the Kolarctic program area. Of some importance is also the 1972 Convention Concerning the Protection of the World Cultural and Natural
Heritage since it applies to all the programme area states.

� These are, of the global environmental treaties the 1992 United Nations Framework Convention on Climate Change (text of the Convention can be downloaded at, http://unfccc.int/resource/docs/convkp/conveng.pdf), the 1997 Kyoto Protocol (http://unfccc.int/essential_background/kyoto_protocol/items/1678.php), the 1992 Convention on Biological Diversity (http://www.biodiv.org/convention/convention.shtml), the 1982 United Nations Convention on the Law of the Sea (http://www.un.org/Depts/los/convention_agreements/texts/unclos/closindx.htm), the 1994 IAEA Convention on Nuclear Safety (http://www.iaea.org/Publications/Documents/Infcircs/Others/inf449.shtml), 1997 Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste Management (http://www-ns.iaea.org/conventions/waste-jointconvention.htm). The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES, http://www.cites.org/eng/disc/text.shtml). Of the human rights treaties, the most important is the 1966 International Covenant on Civil and Political Rights (http://www.unhchr.ch/html/menu3/b/a_ccpr.htm), which applies to all the four states. The main regional Conventions applicable to the four states are the two treaties negotiated in Helsinki Finland in 1992, under the auspices of the United Nations Economic Commission for Europe, the Convention on the Transboundary Effects of Industrial Accidents (http://www.unece.org/env/teia/text.htm) and the Convention on the Protection and Use of Transboundary Watercourses and International Lakes (http://www.unece.org/env/water/pdf/watercon.pdf).





� The following are of importance: The Convention between Norway and Sweden on certain questions relating to the law on watercourses signed in 1929 (and still in force) provides the right for either Party to implement a commission procedure if a Party suspects that border watercourses (watercourses of all kinds) have been changed at the instigation of the other Party. The 1981 Agreement on a Finnish-Norwegian Frontier Water Commission establishes a Frontier Water Commission to whom both Parties must provide notification of plans or projects that may have significant impacts on the countries’ border watercourses as broadly defined. The Finnish-Swedish Frontier River Commission (established based on the mutual Frontier River Agreement of 1971, Chapter 2) has the most extensive prerogative because it has the right to make decisions concerning permits for projects planned for the watercourse area. This Agreement is in the process of revision. The 1964 Agreement Concerning Frontier Watercourses between Finland and Russia (at the time Soviet Union) and the 1992 Action Program Between Finland and the Russian Federation with a view to Reduce Pollution and Implement Water Protection in the Baltic Sea Area as well as Other Areas Near the Border of Finland and Russian Federation.





� The geographical scope of the Convention covers all of the ’transboundary waters’ defined in Article 1 (1). The principal importance of this Convention is that it harmonizes the basic principles governing the protection and use of transboundary watercourses. It obligates the riparian states to conclude more specific cooperation agreements in regard to transboundary watercourses not governed by any treaty and requires the partners of an existing treaty to reform their joint measures to better accommodate the principles of the Convention. It is important that the Convention favours a preventive approach. This is emphasized in Article 2 (1): ’[t]he parties shall take all appropriate measures to prevent, control and reduce any transboundary impact’. Measures to this effect are to be taken at the source of pollution. One of the principles laid down to guide the measures is the precautionary principle. This and the remaining principles are specified in Article 3 and require the parties, ’as far as possible’, to harmonize their national measures, for instance, through prior licencing of waste-water discharges and environmental impact assessment. Part II of the Convention concerns the cooperation between the riparian parties. The parties are required to ’enter into bilateral or multilateral agreements or other arrangements, where these do not exist, or adapt existing ones, where necessary to eliminate the contradictions with the basic principles of this Convention’ Significantly, the Convention requires the parties to establish joint bodies and also outlines the basic tasks of these bodies. These joint bodies are to ’serve as a forum for the exchange of information on existing and planned uses of water and related installations that are likely to cause transboundary impact’. They are also to participate in the implementation of EIA procedures relating to transboundary waters.


� The most cited articulations of these principles can be found from the 1992 Rio Declaration on Environment and Development. In Article 15, the precautionary principle is worded in the following way: ‘In order to protect the environment, the precautionary approach shall be widely applied by States according to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation’. Polluter pays principle is formulated in principle 16: ‘National authorities should endeavour to promote the internalization of environmental costs and the use of economic instruments, taking into account the approach that the polluter should, in principle, bear the cost of pollution, with due regard to the public interest and without distorting international trade and investment’. Sustainable development was given general shape in the 1987 Brundtland Report: ‘development that meets the needs of the present without compromising the ability of future generations to meet their own needs’.





� The ICJ stated the following: “The existence of the general obligation of States to ensure that activities within their jurisdiction and control respect the environment of other States or of areas beyond national control is now part of the corpus of international law relating to the environment.”. The ICJ first stated this view in its Advisory Opinion in the Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, paragraph 29. The Court also repeated this passage in the case concerning the Gabcíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, I.C.J. Reports 1997, p. 7, paragraph 53.  





� The European Community (EC) also ratified the Espoo Convention and it implemented it, with the amendment of 1997, in the 1985 EIA Directive. The Espoo Convention provides a much more precise basis for a transboundary EIA procedure in the North Calotte region than Article 7 of the EIA Directive. However, in some aspects the EIA Directive provides a legal foundation that goes further than the Espoo Convention does. Consequently, these legal instruments should be applied to complement one another.


� The categories of activities listed in Appendix I are the following: ’1. Crude oil refineries (excluding undertakings manufacturing only lubricants from crude oil) and installations for the gasification and liquefaction of 500 tonnes or more of coal or bituminous shale per day. 2. Thermal power stations and other combustion installations with a heat output of 300 megawatts or more and nuclear power stations and other nuclear reactors (except research installations for the production and conversion of fissionable and fertile materials, whose maximum power does not exceed 1 kilowatt continuous thermal load). 3. Installations solely designed for the production or enrichment of nuclear fuels, for the reprocessing of irradiated nuclear fuels or for the storage, disposal and processing of radioactive waste. 4. Major installations for the initial smelting of cast-iron and steel and for the production of non-ferrous metals. 5. Installations for the extraction of asbestos and for the processing and transformation of asbestos and products containing asbestos: for asbestos-cement products, with an annual production of more than 20.000 tonnes finished product; for friction material, with an annual production of more than 50 tonnes finished product; and for other asbestos utilization of more than 200 tonnes per year. 6. Integrated chemical installations. 7. Construction of motorways, express roads and lines for long-distance railway traffic and of airports with a basic runway length of 2.100 metres or more. 8. Large-diameter oil and gas pipelines. 9. Trading ports and also inland waterways and ports for inland-waterway traffic which permit the passage of vessels of over 1.350 tonnes. 10. Waste-disposal installations for the incineration, chemical treatment or land-fill of toxic and dangerous wastes. 11. Large dams and reservoirs. 12. Groundwater abstraction activities in cases where the annual volume  of water to be abstracted amounts to 10 million cubic metres or more. 13. Pulp and paper manufacturing of 200 air-dried metric tonnes or more per day. 14. Major mining, on-site extraction and processing of metal ores or coal. 15. Offshore hydrocarbon production. 16. Major storage facilities for petroleum, petrochemical and chemical products. 17. Deforestation of large areas’.





� Ibid., Article 3 (1, 2 and 3).





� Ibid, see Article 3 (4-8) and Article 2 (6) on non-discrimination.





� Ibid, Articles 4 and 5.





� Ibid, Article 6.


� Ibid, Article 7 and Appendix V.


� See e.g. Nordic Environmental Protection Convention between Norway, Sweden, Finland and Denmark; the first international agreement that regulates a transboundary EIA and which came into force in 1976) and the agreement on common Nordic guidelines on communication concerning the siting of nuclear installations in border areas (an agreement between Finland, Norway, Sweden and Denmark on communications concerning safety issues for nuclear installations built in the vicinity of the countries’ inter-state borders and which came into force in 1976). Examples of relevant directives applicable to Norway, Finland and Sweden are the following. Directive 96/61/EC concerning integrated pollution prevention and control (the IPPC Directive, which is also part of the EEA Agreement). Article 17 regulates on an inter-state transnational EIA procedure where the main emphasis is explicitly on the exchange of information between States based on the permit application procedure. The transboundary exchange of information between establishments storing dangerous substances is also briefly regulated in the Council Directive 96/82/EC on the control of major-accident hazards involving dangerous substances (the Seveso II Directive, Article 13). An example of a soft-law instrument is the Guidelines on Environmental Impact Assessment in the Arctic (the programme area is part of the Arctic region) negotiated on the initiative of Finland. They include recommendations mainly on applying a national EIA procedure in Arctic conditions, but the instrument also includes one Chapter concerning the transboundary EIA in the Arctic region. 


� The Transboundary Effect Convention’s scope of application is defined in its Appendix I through enumerating the nature of the various hazardous substances (flammable, oxidizing) and threshold quantity and certain named substances with their threshold quantities. In Article 2, the following have been excluded from the scope of the Convention “:(a) Nuclear accidents or radiological emergencies; (b) Accidents at military installations; (c) Dam failures, with the exception of the effects of industrial accidents caused by such failures; (d) Land-based transport accidents with the exception of: (i) Emergency response to such accidents; (ii) Transportation on the site of the hazardous activity; (e) Accidental release of genetically modified organisms; (f) Accidents caused by activities in the marine environment, including seabed exploration or exploitation; (g) Spills of oil or other harmful substances at sea”. 


� The application these two conventions to new activities largely overlaps, since most of the proposed activities within the scope of the Industrial Accidents Convention are hazardous activities that are capable of causing transboundary effects, and so are likely to require an EIA under the Espoo Convention. Appendix I to the EIA Convention contains some activities in which the hazardous substances of annex I to the Industrial Accidents Convention are


produced or used.


� Article 3 (1): “The Parties shall, taking into account efforts already made at national and international levels, take appropriate measures and cooperate within the framework of this Convention, to protect human beings and the environment against industrial accidents by preventing such accidents as far as possible, by reducing their frequency and severity and by mitigating their effects. To this end, preventive, preparedness and response measures, including restoration measures, shall be applied”.





� Other important treaties for combating the transboundary accidents, which apply throughout the programme area are the two IAEA treaties: Convention on Early Notification of a Nuclear Accident and � HYPERLINK " Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency, at (http://www.iaea.org/Publications/Documents/Conventions/index.html).


 " �� Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency, at (http://www.iaea.org/Publications/Documents/Conventions/index.html).


 �


� The content of the SEA Directive and SEA Protocol are virtually identical and they both regulate the type of national SEA procedure the Member States are obliged to establish. Both the SEA Directive and the SEA Protocol include only one Article concerning the transboundary SEA procedure (Article 10 of the SEA Protocol). 





� According to Article 3 (2 and 3): “2. Subject to paragraph 3, an environmental assessment shall be carried out for all plans and programmes, (a) which are prepared for agriculture, forestry, fisheries, energy, industry, transport, waste management, water management, telecommunications, tourism, town and country planning or land use and which set the framework for future development consent of projects listed in Annexes I and II to Directive 85/337/EEC, or (b) which, in view of the likely effect on sites, have been determined to require an assessment pursuant to Article 6 or 7 of Directive 92/43/EEC. 3. Plans and programmes referred to in paragraph 2 which determine the use of small areas at local level and minor modifications to plans and programmes referred to in paragraph 2 shall require an environmental assessment only where the Member States determine that they are likely to have significant environmental effects. 





� The proposed new Nordic Saami Convention will be an interesting agreement of the future. An expert group – comprising officials from Finland, Sweden and Norway and representatives from the Saami Parliaments – submitted the draft Convention for circulation of comments a short time ago (27 October 2005). This draft Convention regulates the status of the Sami, to a great extent elaborating on the rights guaranteed by the CCPR – and the ILO Convention Concerning Indigenous and Tribal Peoples in Independent Countries. The Guidelines on Environmental Impact Assessment in the Arctic include recommendations for such situations in a transboundary EIA. The Guidelines emphasise the role of indigenous peoples in transboundary EIA procedures and especially the role of their international umbrella organisations. The Arctic EIA Guidelines mention separately the Saami Council (which represents the Sami in four States) as a forum through which the Sami are able to organise their participation in a transboundary EIA procedure that is taking place in the Arctic region. 





� By the Act of 21 May 1999 No 30 relating to the strengthening of the human rights in Norwegian legislation (Human Rights Act) also the CCPR was incorporated into Norwegian legal system as an Act. According to its Article 3, it is stated that it takes precedence over any legislative provisions that conflicts with the treaties so incorporated. In Finland, the CCPR was incorporated via an Act of Law (107/1976) and via Decree (108/1976). It has been actively applied by Finnish administrative courts to the Sami cases, see e.g. the judgment by the Supreme Administrative Court (KHO:1999:14).





� See Act on Reindeer, No. 49 (9.6.1978) of Norway, which guarantees the right only to Sami who have a relation to a family practising reindeer herding. In Sweden, the reindeer herding right has been reserved only for persons who have Sami origin and possess membership in a sami village. See the Act on Reindeer Herding livelihood (1971:473).





� The most detailed regulation is in Finland, in the Act on Sami Parliament (974/1995) in Article 9, which obligates the state organs to negotiate with Sami, e.g., in following issue-areas: zoning and planning in general; the management, use leasing and renting of state owned lands, nature protection areas and wilderness areas; mineral claims and license applications to mine; change in the regulation or administration of livelihood, which pertains to the Sami culture. In the Act on Sami parliament and the other legal relations pertaining to Sami of 1987, Sami parliament was established, and it was given for instance an initiative right in the matters of  Sami interest to make petitions and suggestions to the state organs (Article 2.1), and they also need to be consulted in many issues (Article 2.2). These issues are regulated in Sweden in the Act on Sami Parliament (1992:1433).





� Under the Act on the administration of lands and natural resources in Finnmark (given on 17 June 2005) No. 85, a new organ will gain the ownership right of the old state-lands (then administered by Statskog SF). This so-called Finnmarkseiendommen consists of three representatives from the Sami parliament and three from the Finnmark county. In addition, a Finnmarkskommisjonen is established to resolve the sami and other individual and collective land and ownership rights.   





� According to Article 8 j): ‘Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices’. The Conference of the Parties of the Convention has also established a working-group on Article 8 (j), see at (http://www.biodiv.org/convention/art8-wg.shtml).





� In Article 14 (1a), each contracting party is required ’as far as possible and as appropriate’ to establish EIA procedures for activities ’that are likely to have significant adverse effects on biological diversity’. Since the provision is expressed in such vague terms, e.g., the use of ’appropriate’, it is best considered an obligation of attempt. ’Biological diversity’ has been defined in very broad terms in Article 2 to mean ’variability among living organisms from all sources…this includes diversity within species, between species and of ecosystems’�. It is also stipulated that the EIA procedure ’where appropriate, allow for public participation in such procedures’�. The contracting states are obligated, in Article 7 (c), to ’identify processes and categories of activities which have or are likely to have significant adverse impacts on the conservation and sustainable use of biological diversity’.  The origin state is also obligated to provide prior notification in case of activities which may significantly affect the biological diversity of the environment of other states. The parties are also encouraged to exchange information and consult each other.� However, the provision setting out this obligation is written in rather vague language, using terms such as ’promote’ and ’encourage’, which clearly are legally indeterminate. In addition, the contracting parties are to observe the obligation ’as far as possible and as appropriate’�. On balance, the requirements here are due diligence obligations, requiring the origin state to take diligent steps to take into account the biodiversity values at the other side of the border. 





� Council Directive 92/43/EEC of 21 May 1992 on the Conservation of Natural Habitats and of Wild Fauna and Flora�Official Journal L 206 , 22/07/1992 P. 0007 – 0050. 


� The Bern Convention is a binding international legal instrument in the field of nature conservation, which covers the whole of the natural heritage of the European continent and extends to some States of Africa. Its aims are to conserve wild flora and fauna and their natural habitats and to promote European co-operation in that field. The protection of migratory species lends the Convention a distinct dimension of North-South interdependence and co-operation. The Bern Convention co-ordinates the action of States in adopting common standards and policies for the sustainable use of biological diversity, thus contributing to the improvement of the quality of life of Europeans and the promotion of sustainable development.


� All the parties are committed under Article 4 to ensuring the identification, protection, conservation, presentation and transmission to future generations of the cultural and natural heritage in their territories, and submitted to the List of World Heritage (see, at http://whc.unesco.org/en/list). Each state is required - 'in so far as possible, and as appropriate for each country' - e.g. to to adopt comprehensive planning programmes into which the cultural and natural heritage is integrated and to take the appropriate legal, scientific, technical, administrative and financial measures necessary for the identification, protection, conservation, presentation and rehabilitation of this heritage (Article 5).There are also some Sites in the programme area (see an interactive map at, http://whc.unesco.org/en/254/).








