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1. EXECUTIVE SUMMARY

The need to address the legal issues arising from the cross-border transfer of a company's
registered office within the EU was highlighted in public consultations carried out by the
Commission in 1997 and 2002, as well as in the 2002 report of the High-Level Group of
Company Law experts, which paved the way for the 2003 Commission Action Plan on
modernising company law and enhancing corporate governance in the EU. It was flagged as
an important initiative of the 2005 Community Lisbon Programme for growth and jobs. The
specific question of whether and how the EU could act to address the issue of the transfer of
registered office was again submitted to public consultation in 2005. The Parliament, in its
Resolutions of 2006 on the Commission legislative and work programme and on recent
developments and prospects in relation to company law' as well as the Court of Justice, in its
Daily Mail case, have also highlighted the need for a legislative action on this matter.

As the law stands in most Member States, moving a registered office would typically imply
the winding-up of the company in Member State A and its re-incorporation in Member State
B. Given the high costs involved, the time involved and the related administrative burden,
with sometimes more than 35 procedural steps to overcome, this hardly ever occurs and
European companies are, in practice, deprived of the possibility of moving their place of
registration within the EU.

Some Community measures, in particular the European Company Statute and the European
Cooperative Society, already grant the right of transfer of registered office, however, this
possibility is available only to companies established as Societas Europea (SE) or a European
Cooperative Society. The practice to date has shown that not many companies decide to
transfer their registered office on the basis of the SE Statute®.

This impact assessment reviews the nature and scope of the problems raised by the absence of
cross-border transfers of companies' registered offices within the EU and identifies policy
options to address the situation at EU level.

The twin objectives of any initiative on this matter should be to improve the efficiency and
competitive position of European companies by providing them with the possibility of
transferring their registered office more easily and, hence, choose a legal environment that
best suits their business needs, while at the same time guaranteeing the effective protection of
the interests of the main stakeholders in respect of the transfer.

The report looks at different options which could further the achievement of these objectives.

Firstly, the 'no action' option is examined. In particular, the possible impact of existing
legislation and legislation about to enter into force, notably Directive 2005/56/EC of 26
October 2005 on cross-border mergers which will enter into force on 16 December 2007 and
the possible European Private Company Statute, is assessed. The impact assessment focuses
on whether the time, costs and procedures required to complete the transfer of registered
office would be substantially different from those required to carry out such transfer through a
cross-border merger operation under the existing cross-border merger directive. Possible
developments in the Community case law are also examined, in particular the currently
pending case which concerns a transfer of registered office and whose outcome might affect
the scope and content of a possible EU measure.

1 Resolution on the C i ive and work pi for 2006 (P6_TA(2005)0524); Resolution on recent developments and prospects in relation to company law (2006/2051(INI)).

2 According to the information gathered from the Commission's Company Law Expert Group 7 SEs have transferred their registered offices to another Member State and 2 are planning to do so in the near future.

3 This method of relocating the company's registered office between the states is commonly used in the US (cf e.g.: Roberta Romano, The Genius of American Corporate Law 34 et seq. (1993)).
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The 'mo action' option and its possible impacts are compared with options which would
involve proposing Community action to facilitate the transfer of the registered office. The
different options on the content and the possible instrument are assessed and compared
according to clearly defined criteria.

As for the nature of the instrument, the assessment considers four main options which are also
compared with the 'no action' option. Option 1 considers action by the Member States, i.e.
signature of the convention on mutual recognition of companies. Option 2 envisages a non-
binding and flexible instrument, i.e. a recommendation. The last two options concern the
adoption of a binding Community instrument, a directive (option 3) or a regulation (option 4).

From the comparison of the different possible options the assessment concludes that 'no
action' option or a directive would be suitable to achieve of the policy objectives. However,
when the proportionality test is applied, it is not clear that adopting a directive would
represent the least onerous way of achieving the objectives set. Since the practical effect of
the existing legislation on cross-border mobility (i.e. the cross-border merger directive) is not
yet known and that the issue of the transfer of the registered office might be clarified by the
Court of Justice in the near future, the assessment concludes that it might be more appropriate
to wait until the impacts of those developments can be fully assessed and the need and scope
for any EU action better defined.

2. PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES

Two public consultations launched by the Commission in 1997 and 2002 highlighted a need
on the part of market operators for EU legislation allowing companies to transfer their
registered office from one Member State to another without previous winding-up and
subsequent re-incorporation.

On 4 November 2002 a High Level Group of Company Law Experts, appointed by the
Commission, presented its Final Report on 4 modern regulatory framework for company law
in Europe®. In this report the High-Level Group recommended the Commission to consider
adopting a proposal for a Directive on the transfer of company’s seat.

The Commission has stated in its Action Plan for Modernizing Company Law and Enhancing
Corporate Governance in the European Union’ that one of the means to achieve the overall
aim of company law and corporate governance, i.e. to foster efficiency and competitiveness of
business, is to ensure corporate mobility. Therefore, the Commission identified a proposal for
a Directive on the cross-border transfer of registered office as a possible priority for achieving
this.

The 14th Company Law Directive has also been listed as part of 2005 Commission Lisbon
Agenda®. The European Parliament has repeatedly called on the Commission to submit, as
soon as possible, a proposal for a directive on cross-border transfer of the registered office’. It
has also adopted a resolution on this issue on 25 October 2007°,

A general consultation on the possible Directive had been carried out in December 2005°.
Stakeholders were consulted, inter alia, on whether they consider that there is a need for the

4 Report of the High Level Group of Company Law Experts on a Modern Regulatory Framework for Company Law in Europe, Brussels, 4 November 2002; available at:
http://ec.europa.eu/internal_market/company/modern/index_en.htm#background.

5Commission communication to the Council and the European Parliament on modernising company law and enhancing corporate governance in the European Union - A plan to move forward (COM(2003)284 final).
6 see SEC (2005) 981.

7 see note 1.

8 Resolution of the European Parliament of 25 October 2007 on the European Private Company and the Fourteenth Directive on the transfer of the registered office (PE: B6-0399/07).

9 The results of the public consultation and the summary report can be found at: http://ec.europa.eu/internal_market/company/consultation/index_en.htm.
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EU measure on the transfer of registered office following the recent developments facilitating
corporate mobility, in particular the recent judgements of the Court of Justice on the freedom
of establishment and the adoption of the cross-border merger directive.

113 responses were received from a variety of stakeholders'®. An overwhelming majority
(79.6%) of the respondents considered that there is still a need for a directive on the transfer
of registered office. In the view of stakeholders the directive would facilitate the mobility of
European companies, in particular SMEs and allow them to locate their business in the
Member State that best suits their needs. Many of the respondents mentioned that the existing
measures still do not provide for a straightforward transfer of the registered office (the
transfer of registered office is only possible through a conversion into an SE or a cross-border
merger) and, therefore, European legislation is necessary. Several respondents also
emphasised that there is still uncertainty on the legal and tax consequences of transfer under
present law and on the effects of the jurisprudence of the European Court of Justice on the
freedom of establishment. The need for a directive to ensure legal certainty of the transfer as
well as to guarantee a proper protection of the interests of creditors, shareholders and
employees in relation to the transfer was underlined.

A minority (20,4%) opposed the initiative or did not consider it as a priority, stating that the
existing measures (i.e. the SE Statute and the cross-border merger directive) and the case law
are sufficient for the time being and that no new initiatives should be undertaken before the
practical implications of those measures have been properly assessed. Some suggested
focusing on the facilitation and adaptation of existing measures. A few respondents
questioned the practical value of a potential directive as it would only tackle a corporate law
aspect of the transfer while issues such as taxation or employee participation would not be
solved.

Half of the respondents indicated specific elements to be covered by a directive. A
considerable number of respondents stressed that for the practical usefulness of the directive it
is necessary to clarify and regulate taxation issues related to the transfer of registered office
and ensure tax neutrality of such transfer. One fourth of the respondents suggested that a
possible directive should afford sufficient protection of the interests of stakeholders, in
particular creditors and shareholders (including minority shareholders) in the case of transfer.

Many mentioned the need to regulate the procedure for the transfer and to ensure transparency
and necessary supervision through proper cooperation and information exchange between the
home and host Member States (e.g. in the area of insolvency or in the case of disqualification
of directors). Some underlined that the directive should allow companies to change legal
statute while providing guarantees in order to make sure that the freedom of establishment is
not misused to circumvent mandatory regulations.

Several stakeholders took a position on employee participation, calling for a satisfactory
standard of employee participation. A number of industry representatives opposed the
inclusion of the employee participation regime in a directive.

A detailed summary of the replies to the consultation is available on the Commission
s 11
website .

The expert groups (i.e. Company Law Expert Group and Advisory Group on Corporate
Governance and Company Law) have assisted in the preparation of the impact assessment
report. Within the European Commission an inter-service steering group composed of

10 32% of the responses originated from the industry, 17% from public intermediaries, 12% from investors, 8% from financial intermediaries and 7% from trade unions.

11 http://ec.europa.eufinternal_market/company/consultation/index_en.htm
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representatives from Secretariat General and Directorates Generals for Taxation and Customs
Union, Enterprise and Industry, Employment and Social Affairs, Economic Affairs had been
set up in October 2006. The group was consulted throughout the preparation of the impact
assessment report.

The IA report has been examined by the Impact Assessment Quality Board on 5 November
2007. Following the Board’s opinion several improvements were made in the IA. In
particular, an explanation on the possible link between the transfer of the registered office and
the real seat has been added in section 3.4. A clearer distinction and explanation of what is
comprised in the baseline and the ‘no action’ scenario has been provided in Chapters 3, 5 and
6. More consideration has been given, in different parts of the report, on why the SE and SCE
Statutes have not been extensively used by companies for the transfer of the registered office
and whether improving these measures could make them more attractive instruments for
companies to transfer their registered offices. In section 6.2.4 a comparison of the two main
options ('no action' option and the policy option) with the baseline was added and a table
illustrating the costs of these three situations has been improved. In this section an
explanation is given on how the current situation can be improved by the 'no action' option
and compares it with the gains that would occur in the policy scenario. The reference is also
made to the views expressed by stakeholders in the public consultation. A clearer link
between the initiative and the Lisbon Agenda has also been shown in section 4.3. In Chapter 6
the baseline against which the options are compared was added. Some background
information has been moved from Chapter 3 to the annexes.

3. PROBLEM DEFINITION
3.1. Background

3.1.1. Freedom of establishment enshrined in the EC Treaty and its limitations with
respect to companies

The Treaty establishing the European Communities guarantees the freedom of establishment
for Community nationals and companies formed in accordance with the law of the Member
State and having their registered office, central administration or principle place of business
within the Community'?. In particular, Articles 43 and 48 of the Treaty secure the right of
individuals and companies to move to another Member State to take up and pursue activities
as self-employed persons and/or to set-up and manage undertakings in accordance with the
conditions laid down in the law of that Member State for its own companies as well as to set
up agencies, branches or subsidiaries in another Member State.

The right of establishment of natural persons has been clearly recognised in the Community'”.
In contrast, freedom of establishment of companies could not be fully achieved by the
application of Article 43 and 48 of the EC Treaty due to the great differences of the Member
States' laws with regard to company law matters (see section 3.1.2). It resulted in the
recognition by Article 293 of the Treaty of the need for the adoption of agreements for the

12 According to Article 48: “Companies of firms formed in accordance with the law of the Member State and having their registered office, central administration or principle place of business within the Community shall be treated
in the same way as natural persons who are nationals of the Member States. "Companies or firms" means companies or firms constituted under civil or commercial law, including cooperative societies, and other
legal persons governed by public or private law, save for those, which are non-profit-making.

13 It was also confirmed by the secondary Community legislation, i.e. Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC,
90/364/EEC, 90/365/EEC and 93/96/EEC (L 158/77, 30.04.2004).
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mutual recognition of companies and the retention of legal personality in the event of transfer
of their seat from one country to another'*.

3.1.2. Different traditional approaches of the Member States towards the transfer of
company's seat

The Member States apply different principles to determine which company law applies in
relation to a firm"’. These differences have an impact on the rules governing the transfer of
company's seat to another Member State.

There are two approaches in the Member States' laws with regard to the applicable company
law within the Community: a) the principle of "the place of incorporation", according to
which the company is governed by the law of the country where it is incorporated
(registered)'® and b) the principle of "the real seat" according to which the company is
governed by the law of the country where its headquarters or principle place of business (i.e.
head office)'” are located'®. Some Member States have adopted a mixed system having the
characteristics of both of the above mentioned approaches'’.

There are direct consequences of these different approaches on the principles governing the
transfer of a company's seat. As a general rule, the countries applying incorporation principle
allow a company to transfer its head office to another Member State without dissolution and
without a change of the legal regime governing that company (as the applicable company law
is linked to the country of the company's registration). However, the cross-border transfer of
the registered office from the incorporation country results in a change of the company law
applicable to that company and is not possible without the dissolution of the company in the
home State and its reincorporation in the host Member State.

For countries applying the real seat principle, the cross-border transfer of the head office was,
until recently, either legally impossible as it resulted in a winding-up of a company®’ or
restricted by certain conditions'. The transfer of registered office under the real seat principle
is usually forbidden unless the company's head office is also transferred (and the latter results
in a winding-up of a company).

The co-existence of the above two different approaches made it, in most of the cases,
practically impossible for the companies to move the head office or registered office to
another Member State. Table 1 below illustrates this.

Table 1. The effect of different approaches for the transfer of the head office and the registered office.

Transfer of the head office (HO) Transfer of the registered office (RO)

TO Incorporation state Real seat state Incorporation state Real seat state

FROM

Incorporation Possible (no loss of legal status; the home Not possible (the company needs to be Not possible (requires winding- Not  possible (requires
MS recognises legal personality of a foreign | re-incorporated in accordance with the | up of a company in the home | winding-up of a company

state company; transfer results in a change of | law of the host MS) Member State and re- in the home Member State
applicable company law) incorporation in the host Member | and re-incorporation in the
14 Art. 293 of the EC Treaty states: "Member States shall, so far as is necessary, enter into negotiations with each other with a view to securing for the benefit of their nationals (...) the mutual recognition of companies or firms
within the meaning of the second paragraph of Article 48, the retention of legal personality in the event of transfer of their seat from one country to another (...)"
15 The company law with regard to a firm would normally cover the issues related to the setting-up, validity, functioning and winding-up of a company.
16 DK, IE, NL, UK, MT, SE, CZ, SK, FI, HU,CY.
17 The terms 'head office’ and 'real seat' are used interchangeably.
18 BE, DE, ES, FR, LU, PT, EL, LT, PL, EE, NO, AT, SL, LV.
19E.g.IT.
20 E.g. DE, FR.
21 E.g. FR (according to part of the doctrine), EL, ES, PT.
9
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State) host Member State)

Real seat state In principle not possible (requires winding- In principle not possible (requires Not possible (requires winding- Not  possible (requires
up of a company in the home Member State | winding-up of a company in the home up of a company in the home | winding-up of a company

and re-incorporation in the host Member Member State and re-incorporation in Member State and re- in the home Member State
State or is restricted by certain requirements the host Member State or is restricted | incorporation in the host Member | and re-incorporation in the
imposed by the home Member State) by certain requirements imposed by the State) host Member State)

home Member State)

3.1.3. The impact of the Court of Justice's case law on the companies' freedom of
establishment

In its earlier case law, the Court of Justice considered that the restrictions stemming from the
divergences in Member States' corporate law principles in respect of the transfer of
company’s seat cannot be solved by the Treaty freedom of establishment and recognised the
need for a legislative action in this respect’>. Since the Daily Mail judgement (delivered in
1988), the Court’s approach to the freedom of establishment has developed and its recent case
law™ has partially addressed the problems related to the transfer of company’s seat. Notably,
the Court has made it clear that the transfer of the company’s head office is, in principle,
allowed under Community law.

In particular, following the above rulings it has been widely accepted that a company validly
incorporated in a Member State must be recognised in any other Member State to which it
decides to move its real seat or operations®*. In other words, the situation where a company is
moving its real seat into a Member State has been solved in a way that a host Member State
has to accept that a foreign company operates on its territory according to the company law
rules of its home Member State.

As regards the situation where a company is moving its real seat from a Member State in
which it is incorporated to a foreign country, the Court of Justice has not clearly forbidden or
limited the Member States' power to impose restrictions on the transfer of the real seat of a
company incorporated under their law to another Member State””. Therefore, a company may
be required to fulfil certain conditions when moving its real seat from a Member State in
which it is registered if such country decides to impose such requirements (such as obtaining
an approval from certain public authorities).

Since the home country may have legitimate reasons to impose certain requirements on
companies wishing to transfer their real seat abroad (in particular to prevent any cases of
abuse). However, in the Commission's view, these requirements should be proportionate and
justified on public interest grounds as otherwise the Treaty freedom of establishment would
be rendered meaningless.

The situation resulting from the development of Community case law is illustrated in Table 2.

Table 2. The effect of the case law on the possibility of transfer of the head office and the registered office.

Transfer of HO Transfer of RO*

22 Daily Mail, § 23 (see Annex Il for a summary of the case)

23 Centros (C-212/97), Uberseering (C-208/00), Inspire Art (C-167/01).

24 Even though the host Member State may impose on such company some additional requirements, they must be proportional and justified by a public interest reason (such as protection of the interests of creditors, minority
shareholders and employees, the preservation of the effectiveness of fiscal supervision and the fairness of commercial transactions).

25 Daily Mail, §20 ("a Member State was able, in the case of a company incorporated under its law, to make the company's rights to retain its legal personality under the law of that State subject to restrictions on the transfer of
the company's actual centre of administration to a foreign country”).

26 Some Member States have introduced the right to transfer the registered office from and into their jurisdictions provided that the other jurisdiction to or from which the company is moving permits such transfer and continuation
of the company (CY) or that there is an international treaty or specific legislation in that respect (e.g. SK, CZ, FR, ES). However, no international treaty has been signed and since in most Member States such

transfer it is not foreseen by the law, moving the registered office from or to the Member States allowing it is impossible in practice.

10
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TO Incorporation state Real seat state Incorporation state Real seat state

FROM

Incorporation Possible (no loss of legal status; the home Possible (the company has to be Not possible (requires winding- Not possible (requires

state Member State recognises legal personality of | recognised by the host Member State?’; up of a company in the home winding-up of a company in
a foreign company; transfer results in a the company governed by the home state | Member  State and  re- the home Member State and
change of ‘nationality’ of a company; rules; the host state may impose certain incorporation in the host | re-incorporation in the host
company governed by the home state rules) additional requirements of its national Member State) Member State)

law)

Real seat state In principle possible (however, the home In principle possible (however, the home Not possible (requires winding- Not possible (requires
state could impose restrictions on the state could impose restrictions on the | up of a company in the home winding-up of a company in
transfer®®) transfer®®) Member  State  and  re- the home Member State and

incorporation in the host re-incorporation in the host
Member State) Member State)
3.2 The current situation (status quo)

At present European companies, once incorporated in one of the Member States, can transfer
their headquarters and business operations to other Member States. They may relocate their
real seat to another country, provided that they fulfil all the necessary requirements and
formalities imposed by their home country. Those requirements differ from one country to
another.

Newly established companies have the choice

Newly formed companies may incorporate in a Member State which they think has the most
advantageous corporate regime and subsequently transfer their real seat to a different Member
State. As an empirical study conducted by M. Becht, C. Mayer and H.F. Wagner™ shows,
following the judgements of the Court of Justice allowing the transfer of the company’s real
seat to another Member State, many companies registered in one Member State transfer their
head office to another Member State. In particular, there were numerous new companies
registered in the UK (considered as one of the cheapest and efficient regime for company
formation) which had all their operations in other EU countries. Table A1*' reports new
incorporations of private limited companies in the UK from other European states. In 2005
there were 19,686 companies registered in the UK, having their head offices in other
Member States (i.e. 5 times more than in 2001, before the relevant judgements of the Court
of Justice were delivered®?). In particular, in 2005 there were 12,019 companies registered in
the UK and operating in Germany (as compared to 516 in 2001). Similarly, there were 2,127
companies registered in the UK and operating in the NL in 2005 (as compared to 91 in 2001).

In 2005 alone 2401 German companies and 621 Dutch companies incorporated in the UK.
This amounts to respectively 3% of all private limited liability companies incorporated during
that year in DE and 1% in NL *°.

Existing companies — currently available means of transferring the registered office
The above analysis reveals that there is a high interest among companies to locate their

registered office in another country than the country of their head office in order to benefit
from what they consider to be a more favourable company law system. However, this option

27 Centros, Uberseering.

28 Daily Mail, § 70.

29 Daily Mail,§ 70.

30 M. Becht, C. MAYER H.F. Wagner, "Where do firms incorporate”, ECGI Law Working Paper N° 70/2006, September 2006.
31 See Annex | (references to tables in Annex | are marked with letter A).

32 See Table A7.

33 See Table A7.
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is currently available only to companies which are being established, but not to existing
companies. This results from the lack of recognition in the EU of the right to move a
registered office between the Member States for all companies.

Existing companies, in order to move the place of the registered office to another Member
State, could use alternative means of achieving the equivalent result.

The first possibility would be to create a European Company (SE) or a European Co-
operative Society (SCE) and subsequently transfer its registered office to another Member
State®® as the EU law gives such a right to these European legal forms.

However, the SE can only benefit a limited number of companies since it is designed for large
companies (the minimum subscribed capital of the SE is EUR 120 000), which are already
operating in more than one Member State.

The likely costs involved in creation of the European Company and subsequent transfer of its
registered office would be considerably higher than that of the direct transfer of registered
seat. Besides, this option is not available to all companies.

The 3-year experience has shown that the take up of a European Company is lower than
initially expected (so far around 100 SEs have been created). The main reasons for a limited
interest in this form indicated by stakeholders are: absence of a truly unified legal regime for
SE, lack of harmonisation in many areas of law with respect to SE (e.g. specific requirements
in the banking or insurance sectors, tax legislation), complex and long negotiation process for
employee participation, lack of tax incentives. Further evaluation of the SE Statute with the
aim to assess its attractiveness and propose necessary improvements will be carried out in
2008/2009 and the report will be published in 2009.

The European Co-operative Society, even though it may be created 'ex novo' (by 5 or more
natural persons and/or 2 or more legal entities), it cannot be used by capital companies due to
its principles specific for co-operatives. It is too early to provide a detailed assessment of the
application of the SCE as it entered into force only in August 2006 and no single
establishment of the ESC has been reported. An evaluation report on the ESC is foreseen for
2011.

Concluding, it appears from the above considerations that currently the only realistic
possibility for existing companies to carry out the transfer of the registered office is to wind
up the company in the home Member State and create a new company in the host
Member State. Such operation involves substantial costs, including administrative burden,
time, financial, social and tax costs. In particular, an average number of procedures involved
in winding up and re-incorporating a company could vary from 13 to more than 35. An
approximate cost of winding up and re-incorporating a company could, for example vary from
€39,500 to €169,500 if a company moves from UK to EL. Winding up of a company would
also involve liquidation taxation. On top of that, there will be the hidden costs of paying
creditors earlier than in a normal trading environment, and of losing the use of the company’s
cash and assets during the liquidation period.

Further information on costs of the current situation is presented in Chapter 6 where the status
quo situation is compared with the main options, i.e. ‘no action’ option and the policy option.

The very high cost of the transfer of the registered office results in a disadvantageous position
of existing companies as compared with newly created firms and creates opportunity cost for

34 See Regulation 2157/2001/EC (SE) and Regulation 1435/2003/EC (SCE).
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them. The example below describes one of the possible cases, where a company loses
business opportunities because it cannot move its registered office to another Member State.
Further possible benefits for companies from the possibility to transfer the registered office
are described in section 3.3.

Example

An average company needs financing and wants to attract investors and lenders. Investors and banks are more likely to trust a company incorporated in a country
known for investor friendly regulations and/or good insolvency law and efficient debt recovery system (such as recovery in bankruptcy). Therefore, a company
would gain more trust from investors and lenders and, therefore, would have better access to finance, if it were incorporated in such a country.

A company registered in CZ or EL, which according to the rating of the World Bank have the weakest systems in the EU as regards investor protection and
recovery rate in bankruptcy*®, might be more attractive for banks and investors if it would move its registered office to IE*® or UK*’ with much more efficient
protection of investors' and lenders' interests. It is also likely that the cost of credit would be lower for a company registered in these countries.*®

Since the CZ or EL company currently has no possibility to transfer its registered office to IE or UK, it looses the opportunity to have a better and cheaper access
to finance. In this way it is also in worse position than companies incorporated in IE, UK or other more efficient corporate systems. In particular, the existing CZ
or EL company has a competitive disadvantage towards a newly established company, which can subject itself to IE or UK corporate system by incorporating in
those countries and subsequently transfer its headquarters and business operations to CZ or EL.

In addition, it should also be noted that the freedom of establishment of companies would be
incomplete if the right to transfer the real seat would not be supplemented by the right to
transfer the registered office. For instance, it would be unjustified if a company, after moving
its headquarters and all business operations (real seat) from country A to country B, would
still have to be subjected to the corporate law and jurisdiction of country A. Such company
should be able to easily transfer its registered office to country B before, simultaneously or
subsequently to the transfer of real seat. Currently this is practically impossible and the
company has to wind up in country A and subsequently incorporate a new company in
country B.

The case law of the Court of Justice could clarify the issue to some extent. However, its
impact might be limited as it refers only to particular situations and could be subject to
various interpretations by Member States' courts and legislators and could result in the
adoption of different solutions at the national level. Besides, the judgements of the Court of
Justice set up general principles without providing harmonised rules and procedures on how
to apply those principles in practice™. Also, the Court of Justice, in its Daily Mail ruling, has
referred to the need for legislative action to tackle the issue of the cross-border transfer of
registered seat.*

How many companies are concerned?

There are more than 10 million limited liability companies registered in the EU*! which
could possibly benefit from the option to transfer the registered office. In particular, according
to data provided by the European Commerce Registers Forum (ECRF), about 9.4 million
private limited liability companies and about 700.000 public limited liability companies are
incorporated in the EU Member States (the number of companies concerned is even bigger as
the ECRF data does not cover 8 Member States).

Using the percentage of European limited liability companies incorporated in a different EU
country (notably UK) in 2005 (approximately 0,6%, in some Member States even 3%) as a

35 Out of 175 countries worldwide CZ has 83. position for investor protection and 113. for recovery in bankruptcy, Greece has 156. and 34. position respectively.

36 IE has 5. position for investor protection and 7. for recovery in bankruptcy.

37 UK has 9. position for investor protection and 10. for recovery in bankruptcy.

38 See section 3.3.2.

39 The Court stated in Sevic that the Community harmonisation rules are useful for facilitating the exercise of the freedom of establishment. (para. 26).

40 Daily Mail, § 23: "the Treaty regards (...) the question whether the registered office or real head office of a company incorporated under national law may be transferred from one Member State to another as problems which
are not resolved by the rules concerning the rights of establishment but must be dealt with by future legislation or conventions". While the transfer of the company's head office is possible following the recent
case law of the European Court of Justice, the problem related to the transfer of the registered office has not been resolved by the rules on the right of establishment and, therefore, following the Court's
reasoning in Daily Mail, must be dealt with by future legislation or conventions.

41 see Tables A3 and A4.
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proxy, a rough estimate could be made that between 0,6-3% of existing companies would use
the possibility to transfer their registered office to another Member State if it was possible
without winding up and subsequent reincorporation and without loosing the legal continuity
of a company. It means that approximately 60.000-300.000 companies would likely use the
option to relocate their legal seat to another EU country (see Table 3 below). This
estimate, however, is based on the available data for the UK, which may not be representative
for the EU as a whole. Given that this country's system is considered as particularly efficient,
the number of relocations of registered offices to other Member States might be lower.

Table 3. Approximate number of companies moving the registered office to another Member State (in three different scenarios,
based on the assumption that 0,6%, 1% or 3% of companies would use the option)

Type of companies Private companies Public companies Listed companies Total

Nr of companies moving the RO to
another MS (in % of total number of
ies)

0,6%

56.400

4.200

55

60.600

1%

94.000

.7.000

92

101.000

3%

282.000

21.000

276

303.000

3.3. The possible benefits from the transfer of the company's registered office within

the European Union

Since the transfer of the registered office would be an option for companies, the likely
benefits of any instrument allowing such transfer could only be measured by looking at the
possible advantages that companies could gain from moving the registered office. A closer
look at the likely motives behind the companies’ decision to transfer the place of registration
1s taken 1n this section.

Determining the reasons for the companies to move their registered office to another Member
State is difficult at present since such possibility is not available to the companies and the
alternative means are too costly. The requirement to go into liquidation in the home State and
transfer the assets and liabilities to a new company in the host State effectively prevents the
companies to engage in such transaction.

Therefore, possible motives that could drive a company to choose another corporate legal
system would be based on the assumption that the transfer of the registered office is allowed.
Since the transfer of registered office will be voluntary, the companies will only decide to
transfer their office if the benefits of such transaction outweigh the costs. Every such decision
would be a result of comprehensive weighting and balancing of pros and cons of a particular
legal regime. The reasons would differ between companies and the overall motives behind a
choice of a particular legal system would have to be assessed on a case by case basis.

Some could be based on the evidence from non-EU legal systems, in particular the experience

of the United States, where the transfer of the company’s registered office between the states
is possible.
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Re-incorporations - the American experience and possible implications for the European Union

American corporations are free to opt for a corporate law of a state other than the one where their primary place of business or headquarters are located to
govern their internal affairs, since the US law applies the incorporation doctrine*”. As a result of this freedom, the state of Delaware emerged as the most
popular state for the companies’ location. About one-half of the publicly-traded US firms* as well as the majority of firms going public for the first time
are incorporated there. Also the vast majority of firms changing their domicile mid-stream reincorporate in Delaware*.

Reportedly, the main reasons for the attractiveness of Delaware for corporations were its reputation for the most comprehensive corporate case law as well
as its judicial and legal expertise in administering corporate law*. Major identified motives for existing businesses to reincorporate in Delaware are: a
prospective public offering and the intended implementation of a merger and acquisition program. According to the studies*® companies involved in such
complex transactions, which may involve substantial transaction costs, look for the certain and predictable corporate legal rules (for which Delaware has
reputation) to assist in structuring these transactions and reduce firms’ operating costs*’. As studies show, reincorporation in Delaware increases the
company’s stock-market value*®.

The driver for Delaware to develop an efficient judicial system seems to be based on the relevance of the incorporation business for such a small state as
Delaware at least on two counts: 1) incorporation fees; 2) the beneficial effects on the local legal profession.

This last point seems to be particularly relevant to explain the existence of a "defensive competition" on the part of the other US states, "whose local bar
advocates' law reform so as to be able to offer a local domicile choice to their clients".

The Delaware case is acknowledged to be a case of positive regulatory competition ("race to the top") for the US legal system. The Delaware migration
has encouraged other US states to modify their national legislation towards guaranteeing a more efficient legal environment for US companies.

According to Romano® "one of the advantages of a competitive corporate law regime is that it is less likely to make regulatory mistakes than a centralized

one, and any mistakes by a particular state are more easily corrected."
Differences in terms of quality of national legislation/outside investor protection

According to Roberta Romano (2005) Delaware is the quickest state among the US states to introduce more efficient new legislation. However, in the
long term other US States appear to follow Delaware. The result is that Delaware superiority is made in the short term also of legislative innovation on top
of the efficiency of the judiciary. In the EU case, differences also encompass the quality of corporate legislation, not just the efficiency of court and the
legal system in general. In particular, according to La Porta (2000) the quality of measures on investor, creditor protection and the accounting standards as
well as the efficiency of judicial system varies across European legal traditions (see Table A6 which shows differences in these measures among four
main legal traditions in the EU).

The likely European scenario

As we have seen, the reason for US companies to move their incorporation state is to seek a more efficient legal environment as far as company law is
concerned. The US system, even though different in many aspects from the European system, could serve as an example of how the corporate mobility
functions in other legal systems. The American experience shows that the motives for corporate mobility in the US are predominantly corporate law
driven (companies seek more efficient legal environment in company law). One could imagine that at least some of the US developments could occur also
in the EU, where the national company laws and judicial systems are much more divergent than those between the US states®..

Language diversity and diversity of legal systems: (for whom) would it matter?

Language diversity and considerable divergence between the national legal systems in Europe could discourage (at least some) companies from moving to
a foreign legal system. Moreover, access to locally provided finance, goods or services can also be hindered, specially for SMEs, by the fact that these
providers would be dealing with a foreign legal form.

In particular, for smaller companies migration might be hindered by the language barrier. However, Becht et al. (2006), using a newly constructed dataset
of companies from other EU countries incorporating in the U.K. between 1997 and 2005, find a large increase in new incorporations of limited liability
firms from EU Member States. The authors find that incorporation costs, in particular minimum capital requirements, and delays in incorporation are
significant factors for firms’ location decisions. Table A7 shows that almost 20.000 private limited companies from the rest of the EU incorporated in the
UK in 2005. Apparently, foreign language was not considered as a significant obstacle.

To identify the possible motives underlying a company’s decision to move its registered
office in the EU, one has to determine which part of the legislative framework applicable to a
company would change as a result of such transfer (see Table 4 below).

Table 4. The effect of the transfer of the registered office to another Member State on the applicable law (provided that there is no
simultaneous transfer of the company's activities).

42 See Franklin A. Gewurtw, Corporation Law 36 (2000). According to the incorporation doctrine the internal affairs of a corporation are governed by the law of the state of incorporation, regardless of where the corporation's
headquarters is located.

43 Cf. Delware state’s official website, Division of Corporations, Why Choose Delaware as your corporate home?, available at: http://www.state.de.us/corp/default.shtml (last visited December 17, 2006), claims that “More than
half a million business entities have their legal home in Delaware including more than 50% of all U.S. publicly-traded companies and 60% of the Fortune 500.”

44 E.g., Robert Daines, “The Incorporation Choices of IPO Firms,"New York University Law Review, vol.77 (2002), pp. 1559-1611, p. 1571 (IPO firms); Curtis Alva, “Delaware and the Market for Corporate Charters: History and
Agency,” Delaware Journal of Corporate Law, vol. 14 (1990), pp. 885-920, p. 887 (largest firms); Robert Daines.“Does Delaware Law Improve Firm Value?,” Journal of Financial Economics, vol. 62 (2001), pp.
525-58, p. 538 (NYSE firms); Roberta Romano “Law as a Product: Some Pieces of the Incorporation Puzzle,” Journal of Law, Economics, and Organization, vol. 1 (1985), pp. 225-83, pp. 244, 261
(reincorporating firms and largest firms).

45 Roberta Romano, The States as a Laboratory: Legal Innovation and State Competition for Corporate Charters, ECGI Law Working Paper Series, Working Paper No. 34/2005.

46 Idem.

47 Romano, The Genius pp. 244-59.

48 Robert Daines, Does Delaware Law improve Firm Value?, 62 J. Fin. Econ. 525 (2001) (finding 5% positive Delaware effect using Tobin’s Q Analysis). Earlier event studies trying to determine the reincorporation effect on stock
prize cf. e.g. Allen Hyman, The Delaware Controversy — The legal debate, 4 J. Corp. L. 368, 385-7 (1979) (positive abnormal returns in the days and weeks surrounding the announcement of the move to
Delaware); Roberta Romano, The Genius 271-2 (significantly positive abnormal returns in a 10-day period surrounding the reincorporation).

49 See Romano 20053, p. 4-5.

50 Romano 2005a, p. 3.

51 Cf. T. H. Troger, Choice of Jurisdiction in European Corporate Law: Perspectives of European Corporate Governance, p. 17 (stating that the US corporate law is relatively uniform). For instance, insolvency law in the US is
governed by federal law and, therefore, is not subject to competition between the states, while in Europe insolvency law is not harmonized at the European level. One could therefore expect that cost savings are

likely to be superior for EU companies than for US companies.
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Change of Applicable Law/Court Jurisdiction

COMPANY LAW AND The law of the host Member State applies. There is a change of the applicable law, including the rules on employees’ participation in the
CORPORATE governance of the company.

GOVERNANCE
RULES

INSOLVENCY LAW

The law of the host Member State applies. There may be a change of the applicable law. The applicable insolvency law would be determined by
the court of the main insolvency proceedings, which is presumed to be the court of the company's registered office (unless it is proved that 'the
centre of company's main interests' is located in another country). ¥

JURISDICTION The jurisdiction of the host Member State for some company law and insolvency law matters (see section 3.3.3 for details)

(competent court)

NO Change of Applicable Law/Court Jurisdiction

TAX LAW The law of the Member State where the "place of effective management" is situated applies (with some possible exceptions)**. Therefore, if only
the registered office of the company is transferred (i.e. no transfer of head office or activities of the company is effected simultaneously) the
company's situation with respect to taxation in general does not change.

LABOR LAW The transfer of the registered office of a company would not imply any change in the labour law applicable to a company, insofar as it would not
relocate its activity to the host Member State. By virtue of the Rome convention®, the law applicable to the employment contract does not change
if there is no change in the country where the employee habitually carries out his work. As for the rules applicable to information and consultation
of workers' representatives these are the rules of the country where the representatives carry out their functions, i.e. where they are employed.
Moreover, since the employer would be a different legal person but the identity of the economic entity would be maintained, the transfer of
registered office would entail a transfer of undertaking within the meaning of Directive 2001/23/EC™. In accordance with Article 3 of this
directive, the transferor's rights and obligations arising from a contract of employment or from an employment relationship existing on the date of
a transfer are, by reason of such transfer, transferred to the transferee, with the only exception of complementary pension rights. In accordance
with Article 4 of this directive, the transfer cannot constitute grounds for dismissal.

ENVIRONMENTAL The law of the Member State where the activities are performed applies. There is no change of the applicable law.
LAW

3.3.1. Company law and corporate governance related motives

According to the available indicators, differences in corporate law efficiency across the EU
Member States are larger than across the US States. These differences may constitute reasons
for companies to move to a different EU jurisdiction.

The box below lists the factors which may motivate existing companies to move their
registered office to a different company law and corporate governance environment:

e reduced capital requirements;

e the increased efficiency and the reduction in the cost of the management of business (e.g. administrative and legal
56
expenses’);

o more flexible merger/division rules outside the scope of the 3rd and the 6™ company law directives;
e less stringent company law, more freedom to define the content of the articles of association;

e the scope of disclosure requirements (e.g. less burdensome obligations for listed companies with regard to disclosure
requirements stemming from the Transparency Directive, e.g. absence of the requirement to provide quarterly financial
information and/or auditing of the half-yearly financial statements);

e more choice as to the board structure (unitary or two-tier boards);
o the rules on employee participation (this issue will be further discussed in the options section);
e more transparency and accessibility of the company law (thus minimising the cost of professional advice);

e the corporate law with more lenient standards dealing with majority-minority conflicts (could have a value for a majority
shareholder even if this could adversely affect the share value);the increased protection for investors.

52 Art. 3(1) and 4 of the European Insolvency Regulation (EIR).

53 It cannot be excluded that in double taxation conventions concluded between Member States or between Member States and the third countries the criterion "place of ir ion or regi: office” i the fiscal

residence. In such a case the transfer of the registered office triggers a change of the fiscal residence of a company and shift of taxing rights on the income received from other countries from the home Member
State to the host Member State.

54 Convention on the Law applicable to Contractual Obligations opened for signature in Rome on 19 June 1980. The consolidated version of the Convention as well as the First protocol on the interpretation of the Convention by
the Court of Justice and the Second Protocol conferring on the Court of Justice powers to interpret the Convention have been published in the OJ C27 of 26.1.98, p.34).

55 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or part of
undertakings or businesses. OJ L 82 of 22.3.2001, p.16.

56 Graphisoft SE foresaw to save an estimated EUR 150,000 to 200,000 a year in administrative and legal expenses as a result of a relocation of its registered seat from the Netherlands to Hungary (cf: Proposal to transfer the

seat of Graphisoft SE, Annex II: Report by the Board of Directors on the consequences of the proposed transfer of the seat of Graphisoft SE).
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For instance, significant differences across the EU concern such a key corporate governance
issue as shareholder protection.”” Table A8 provides indications on the ability of national
systems to protect investors, with a particular focus on minority shareholder protection
against misuse of corporate assets by directors and controlling shareholders. The World
Bank's Investor Protection Index® for the EU Member States varies from 3 for EL and 3.7 in
AT to 7 for BE and 8 for UK (the latter having the most investor friendly regulations). The
systems providing the broadest transparency of transactions are FR, UK and CZ. According to
the Ease of Shareholder Suit Index PL (with 9), CZ and LV (with 8) provide for the strongest
shareholders' control over directors.

Another proxy for the efficiency of the legal system could be the World Bank's indicators on
the bureaucratic and legal hurdles an entrepreneur must overcome to incorporate and register
a new firm (i.e. the number of procedures, the time and cost of setting-up a company in the
EU Member States), illustrated in Table A9. The number of procedures varies from 3 (in DK
and FI) to 10 in CZ, PL and ES and 15 in EL. Translated in number of days, the most efficient
Member State appears to be DK (5 days) while at the other end of the spectrum we find ES
and SL (47 and 60 days respectively).

More general indicators can also be used as a proxy for the efficiency of corporate legal
system. The most widely used indicator, the World Bank's Doing Business annual survey,
ranks the world economies according to ease of doing business. Table A10 reproduces the
ranking for EU Member States covered in the World Bank report. It takes into account the
issues that would be relevant for the transfer of the registered office, i.e. the investor
protection and the efficiency of bankruptcy proceedings. In addition, the rankings on the costs
of starting a business and on the enforcing contracts are taken into account as a general proxy
for the efficiency of the corporate legal and judiciary systems of the Member States. A high
ranking on the ease of doing business index means that the regulatory environment is
favourable to the conduct of business. Table A10 shows a wide dispersion of EU Member
States across the world ranking, with the Ireland and Denmark ranking respectively 10™ and
11™ and Italy and Greece 82* and 109™.

On the basis of the World Bank ranking, it could be expected that companies registered in
countries with less efficient regulations could decide to transfer their registered office to
countries to benefit from the more efficient corporate legal regime.

3.3.2. Motives related to access to finance driven by company law, insolvency law and
the efficiency of bankruptcy procedures59

According to the World Bank's indexation, there are great differences in the Member States'
legal systems with regard to investor protection (see Table A8) as well as the quality and
efficiency of the judiciary system (see Table A18).

According to the World Bank's Investor Protection Index, as referred to in section 3.3.1, the
EU countries indexes vary from 3 for EL (the weakest investor protection) to 8 for UK (the
strongest investor protection). Since the shareholders’ law suits (e.g. concerning the validity
or nullity of the decisions of the company’s organs) would be adjudicated in the forum of the
company’s registered office®, investors might be more inclined to invest in the company
incorporated in the country with efficient corporate courts. The scope of rights of

57 For a general introduction to the subject see Kraakman et al. 2004, particularly chapters 2, 3 and 8.
58 It is a widely used indicator provided by the World Bank; it combines three following indexes: transparency of transactions (Extent of Disclosure Index); liability for self-dealing (Extent of Director Liability Index); shareholders’
ability to sue officers and directors for misconduct (Ease of Shareholder Suit Index).

59 As regards the rules related to the bankruptcy jurisdiction and the applicable insolvency law, the possible regulatory ition would be ially available to which operate in different Member States. The

European Insolvency Regulation gives room for selection of the forum (and hence the law) from among the jurisdictions in which the company carries out its operations (with the presumption that the main forum
for the bankruptcy proceedings is in the Member State where the registered office of the company (debtor) is located). See also note 69.
60 See note 69.
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shareholders' control over directors' misconduct is also important for investors (according to
the Ease of Shareholder Suit Index PL (with index 9) and LV (with index 8) provide for the
strongest shareholders' control over directors).

The time and cost of bankruptcy proceedings in Member States is also an indicator of the
efficiency of the national judiciary systems. According to the World Bank's indexation, the
bankruptcy procedure may last from 9 years with a recovery rate of 18,5% (in CZ) to 5
months with a recovery rate of 88% (in IE).

A company may therefore decide to move its registered office to a country where company
law and insolvency law are considered as more attractive for investors and lenders in order to
boost the corporate value of a company, have better access to finance and financial markets
(both equity and debt), or chose preferred location for a future public offering.

The US ‘Delaware case’ shows that the transfer of the company’s registered office to a legal
system considered as efficient may have a positive effect on the firm’s value. Reportedly, the
positive effect of reincorporation of a company in Delaware on its stock price is 5%°'. Taking
into account that legal systems of the Member States are more divergent than those of US
states, it is likely that the impact of the transfer of the registered office on the share price of a
company might be even greater in the EU.

The efficiency of bankruptcy proceedings in a Member State may have an important impact
on credit ratings. As said earlier the length and cost of the bankruptcy procedures varies
among the EU countries (see Table A13). A different degree of efficiency corresponds to
higher or lower legal costs of credit recovery by banks®. Therefore, faster and easier
enforcement of creditors’ (banks’) claims would presumably translate into lower credit cost®.
It is therefore possible that credit institutions may extend better credit offers (lower interest
rates) to companies incorporated in a country with efficient debt recovery system. It is,
therefore, likely that in such a case companies wishing to have cheaper credit could decide to
move to the Member States in which credit recovery is faster. However, the lower legal costs
of credit recovery by creditors would have to be calculated against the higher cost of
conducting bankruptcy proceedings in a foreign country.

The possibility of recovery of creditors’ loans through enforcement or bankruptcy procedures
constitutes a powerful incentive for debtors to respect the terms of loan agreements. Efficient
bankruptcy legislations not only translate into greater percentages of credit recovery in case of
non-payment, but above all into more favourable contractual terms for debtors, that is in a
lower cost of credit. Santella (2004) evaluates the efficiency of bankruptcy in several EU
Member States to the degree of creditor protection offered by the legal system and to the
efficiency of the civil justice system. The cost for banking creditors of bankruptcy procedures
according either to the powers of banking creditors and the time of recovery of credits is very
differentiated across the EU (Table A11). This translates into widely differing percentages of
credit recovery (Table A12).

There are very important differences both in the administrative costs entailed by bankruptcy
proceedings and in the percentages of the credits recovered at the end of the procedures, as
Table A13, containing an assessment of the costs of bankruptcy proceedings across the EU,
shows. Administrative costs go from 1% to 22% of the total value of the estate.

Therefore, choosing to locate the registered office in a country with efficient judiciary could
improve a company’s access to finance. Case studies presented in Table A19 illustrate what

61 Robert Daines, Does Delaware Law improve Firm Value?, 62 J. Fin. Econ. 525 (2001) (finding 5% positive Delaware effect using Tobin’s Q Analysis) see also studies quoted in note 47.
62 See Table A11 which shows a relation between the length of the bankruptcy procedure and the legal cost of bankruptcy for banking creditors.
63 See Zadra (2001), pp. 188-9.
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possible benefits the option to transfer the registered office could bring to European
companies.

3.3.3. The Jurisdiction. Motives related to the efficiency of the judicial system

The company may also decide to move its registered office because of the generally more
efficient judicial system (i.e. the speed of rendering judgements, the expertise of judges and
the legal advisors®®) of another Member State.

According to the World Bank database, there are substantial differences in the efficiency of
judicial systems between the EU Member States. Looking at the indicators related to contract
enforcement (number of procedures, time and cost), DK and IE seem to have the most
efficient systems. To enforce a contract in DK takes 190 days and requires 15 procedures. For
IE it takes 18 procedures and 217 days respectively. In other countries it could take more than
3 years and require over 30 procedures. Similarly the indicators for the length and cost of
bankruptcy proceedings could be a proxy for the efficiency of the Member States judicial
systems.

Since the duration and cost of proceedings in the EU varies greatly from one Member State to
another the company could decide to relocate its registered office to a country with more
efficient enforcement system in order to subject the corporation’s internal and external affairs
to the forum of that state®®. However, the gains from the more efficient judicial system would
have to be assessed against the costs related to the necessity to litigate in a foreign country (in
particular language barriers and reliance on the foreign legal advice due to the substantial
differences between EU legal and judicial systems).

The quality of the judiciary of a particular Member State can be an important indication for
investors and lenders (see section 3.3.3).

3.3.4. Other motives

The transfer of registered office to another Member State may be related to an earlier or
subsequent move of the real seat of the company to that state. A company wishing to build up
or relocate its head office or operations to another country (e.g. due to market developments
or a change of geographical focus of its activities) may consider registration in that state
under the national corporate form of that Member State. Such relocation of registered office
could positively contribute to the company's local image and facilitate contact with its clients.

A company could also wish to change the place of registration to have easier market entry by
choosing to operate under a national corporate form which has good reputation and is easily
recognised by the market participants (e.g. a company from a new Member State could be
interested to operate under the form of GmbH, which is more familiar and trusted by the
market participants).

64 J. C. Damman, The U.S. Concept of Granting Corporations Free Choice among State Corporate Law Regimes as a Model for the European Community, p. 35-39 (available at SSRN: http:/ssrn.com/abstract=418660 or
DOI: 10.2139/ssrn.418660).

65 See Tables A13 and A18 illustrating the indicators for the cost of bankruptcy and court efficiency in contract enforcement in the EU Member States may serve as an indication.

66 The internal affairs, according to Art. 22 (2)(1) the Council Regulation 44/2001 of 22 December 2000 on jurisdiction and the r ition and er of jt in civil and matters, have to be litigated in

the Member State where the corporation’s “seat” is located. This wording leads to the question of whether the real seat or the statutory seat is to be decisive. Art. 22 (2) (2) of the Regulation answers that
question as follows: In order to determine the seat of a corporation, the court which is seized of a matter, shall apply its own, national rules of private international law. According to the state of incorporation

doctrine, however, a corporation’s “seat” is understood to be its statutory seat. Provided that the incorporation doctrine would be applied in all Member States, certain internal matters including the dissolution of

the corporation as well as the validity or nullity of either the corporation or the decisions of its organs would have to be litigated in the courts of the state of ir ion jurisdiction). As regards
company's external affairs, Article 23 (1) of the Regulation allows to choose an incorporation state as a forum by mutual agreement of the parties: “If the parties, one or more of whom is domiciled in a Member
State, have agreed that a court or the courts of a Member State are to have jurisdiction...that court or those courts shall have jurisdiction. Such jurisdiction shall be exclusive unless the parties have agreed

otherwise.” If no forum selectin clause is agreed the third parties could sue the corporation in the Member State of its incorporation (Article 2(1), 60(1)(a).
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A company may choose to incorporate in a Member State with a view to transfer its registered
office to another Member State at a later stage®’ (e.g. because in one country it is cheaper to
start-up a company, but a different legal system offers more advantages at the later stage of a
company's life).

The possibility to transfer registered office may also be attractive to foreign investors who
may then be more confident in deciding to start an investment in a new market (one of the
Member States) if they know that they can easily change the place of registration and, hence,
the legal regime, at the later stage.

34. Are there any risks involved?

As explained in the previous section due to bigger differences between the national corporate
legal systems in the EU than in the US, European companies may be more likely to use the
possibility to relocate their registered office than companies in the US. However, differences
in the national systems could also pose risk that companies could use the possibility to
relocate their registered office in order to avoid the application of more burdensome rules of
the national law (e.g. to benefit from more lenient rules on creditor protection or lower
standard or lack of employee participation in another Member State). Such use of the possible
measure should be minimised and the appropriate protection of stakeholders should be
ensured. To a large extent such risks are already eliminated by the rules harmonised at the EU
level. For other possible risks further safeguards need to be provided at the EU level and/or
the national level. Table 5 below illustrates the possible benefits and risks of giving the
option to transfer the registered office. The necessary safeguards (either existing in the
harmonised legislation or to be provided by future EU or national measures) to minimise the
identified possible risks are provided in the right hand side of the Table.

67 For instance, Graphisoft converted its legal form into an European Company (SE) solely in order to be able to transfer its registered office in the long/medium term to Hungary, where most of its operations were based. In this
particular case the reason for establishment of a company in another country (the Netherlands) was a wish to be established in an EU country (at that time Hungary was not yet an EU Member). Following the
accession, the company decided to move the registered office back to Hungary (cf: see supra 8). Project director of Elcoteq SE mentioned in her presentation at the UNICE seminar held in Brussels on 31 May,

2006 that the possibility to transfer the registered office offered by an SE form was considered as an important added value speaking in favour of the transformation into an SE.
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Table 5. Benefits and risks related to the transfer of the registered office (implying the change of applicable law)

Expected benefits for

Possible Risks for stakeholders

Cheaper re-registration and lower amount of minimum
capital required

More lenient capital maintenance rules may lead to the risk of insufficient protection of
creditors

It is questionable whether the legal capital is an efficient means of creditors’ protection (while harmonised rules on minimum capital requirement do not
exist for private companies, there is such requirement for public companies in the 2" Company Law Directive (min. €25.000));

Further safeguards seem necessary at the EU level and in the Member States' laws (a requirement that the Member States put safeguards for creditors'
claims in relation to the transfer).

Cheaper management of business

Choice of board structure (one-tier/two-tier, no board)

Lower standard of disclosure requirements for listed
companies (cheaper listing)

Lower level of transparency

Transparency Directive ensures necessary minimum level of disclosure

8) Loss/diminishing of employees' participation rights

Further safeguards seem necessary at the EU level ensuring that no loss/diminishing of existing employees' participation rights after the transfer occurs

More lenient standards dealing with majority-minority conflicts (benefit for the majority
shareholder) = diminishing of minority shareholders' rights

Further safeguards seem necessary at the EU level and the Member States' laws (qualified majority for the decision on the transfer, national
protection measures)

Better investor protection (= positive effect on firm
value)

Reduced investor protection

Further safeguards seem necessary at the EU level (investors/shareholders should decide by qualified majority about the transfer)

More takeover friendly system (easier to complete
takeover bid)

Moving to legal system where anti-takeover mechanisms are broader

Further safeguards seem necessary at the EU level (qualified majority for the decision on the transfer).

The directive 2004/25/EC on takeover bids gives Member States the option to transpose or not the directive's main provisions on the lifting
pre- and post-bid takeover defences. The way the Member States transposed the directive may induce companies to move their registered office. However,
the analysis of the implementing legislation of the takeover bids directive shows that the avoidance of regulatory competition was one of the main reasons
not to endorse the directive's liberal rules. Transfers driven by takeover law are unlikely in the EU.

The Commission is currently studying the possibility of an action to improve the proportionality between capital and control, which may
have an impact on anti-takeover mechanisms.

Better and cheaper access to finance (because of better
and more efficient creditor protection in case of bankruptcy and more
efficient resolution of corporation's affairs)

Forum and law shopping to the detriment of sharcholders' or creditors'
interests (i.e. choice of a less creditor and investor friendly judicial system and more
lenient rules on creditor protection in case of bankruptcy (could result in higher cost of
credit)

Further safeguards seem necessary at the EU level and the Member States' laws (requirement that the Member States put safeguards for
creditors' claims in relation to the transfer; qualified majority requirement for the shareholders' decision on transfer)

Big credit institutions such as banks are likely going to include safeguard clauses in the loan contracts or mitigate risks by adjusting interest
rates

Possibility to locate the registered office in another
Member State than the head office (more flexibility, more efficiency in
running business)

Legal uncertainty for the third parties

The First Company Law Directive provides for the minimum disclosure requirements (it requires companies to disclose the location of their
registered office in their commercial communication).

More efficient regulatory regime

Risk of a 'race to the bottom' and lowering the level of protection of
stakeholders, i.e. tendency to enact more lenient rules by the Member States in order to
attract companies registrations

The minimum standards and safeguards are harmonised at the European level (acquis communitaire);
lack of clear fiscal incentive for the Member States to attract the companies’ incorporations;

institutionalised structures of stakeholders' protection (e.g. trade unions)

Introduction of an uncertainty factor in the relationships with the existing
stakeholders based in the home Member State

EN
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Legal costs for existing stakeholders would be higher because they would
need counselling on the new status of the company
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Possible benefits and risks for the Member States

The possible measure would increase flexibility for existing companies to freely choose a
corporate legal environment. Companies might choose the country which has the most
efficient regulation. This could result in the emergence of "more popular" countries for
the location of the companies’ registered office. Those countries would gain regulatory
control in corporate law matters over the companies registered on their territory. Such
development might create an incentive for other companies, both from the EU and from
the third countries, to incorporate there (new companies) or move their registered office
there (existing companies).

However, the Member States attracting companies’ registrations would not gain tax
revenues, as tax residence is associated with the real seat of a company. Only if the
company would decide to move its headquarters (effective management) together with or
subsequently to the transfer of the registered office, would there be a tax gain for the host
Member State. Similarly, the transfer of the registered office as such would have no
impact on employment in the host country, as the applicable labour law is with the
country where the company is operating.

Opening the possibility for companies to change the place of incorporation could also
result in the loss by some Member States, in particular those with more burdensome
business regulations, of companies’ registrations and hence regulatory control as regards
the matters concerning the registration and functioning of the company, for the benefit of
the legal systems with more accessible and efficient corporate law. Moreover, the change
of the law applicable to corporate matters might endanger national policies aiming at
promoting balanced participation of women and men in companies' bodies.

The risk that some Member States would lose tax revenue will not occur in relation to the
transfer of the registered office as taxation is related to the place of company's effective
management, which would not be relocated. Nevertheless, one may not exclude that the
company would transfer its central management, and hence, tax residence, to the host
Member State at a later stage. However, in such a situation the home Member State may
impose certain conditions on the transfer of the real seat and prevent the company from
using the transfer as a means to circumvent national tax provisions®.

It is also relevant to ask the question whether the transfer of a company's registered
office, if it were made easier, would lead to an increase in cross-border transfers of real
seats. At present, given the high costs of transfer of registered office referred to above, in
sections 3.2 and 6.1, the Commission is only aware of limited number of cases of such
transfers. On the basis of the information provided by company law experts it seems
there have been some cases of Italian companies transferring their registered offices to
Luxembourg and a case of a Luxembourgish company transferring its registered office to
Spain. In these cases the transfer of the registered office without winding-up and re-
incorporating a company was possible® but it was not followed by the transfer of the real
seat’’. It is difficult to draw any conclusions on the basis of existing evidence. Other
sources of information have been explored (consulting the expert groups, business

68 See Communication of the Commission on exit taxation (COM(2006)825 final) for information on possible abuses.
69 However, it was reported that in Italy the courts have changed the approach and considered that a transfer of the registered office of a company facing bankruptcy abroad triggers the winding-up of a company in
Italy. Apparently Italian companies were transferring registered offices in order to avoid the application of Italian bankruptcy law.

70 In the case of a company transferring its registered office from Luxembourg to Spain the real seat was already in Spain.
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organisations such as BusinessEurope and Medef, the services within the Commission, in
particular Directorate General for Economic Affairs and EU Statistical Office and the
academic sources), but no relevant data on this issue was found.

In the US it seems companies often register first in the state where they conduct business
(i.e. they have their real seat) and only on a later stage they move their registered office
to Delaware. The de facto seat, however, in most cases stays in the state of a primary
registration.

Whilst no firm conclusion can be drawn, it seems that the transfer of the registered office
would not be a crucial triggering event in relation to the transfer of the real seat.
Companies may already transfer their real seats abroad if all necessary conditions are
fulfilled. Adding a possibility to transfer the registered office would only be an additional
flexibility offered to companies, but would not substantially change the current situation
in respect of the transfer of business activities.

3.5. ‘No action’ scenario

If the European legislator were to decide not to undertake any action on the transfer of
the registered office, companies wishing to carry out such a transfer could use alternative
means of achieving the equivalent result, which would soon be available.

In particular, possible improvements of the existing legislation (i.e. the SE Statute and
the Statute for a European Co-operative Society)’', legislation already in the pipeline
(notably Directive 2005/56/EC of 26 October 2005 on cross-border mergers and a
possible Statute for a European Private Company) as well as possible developments
in the Community case law may clarify the legal situation in Europe and sufficiently
improve the companies' current position in the single market.

3.5.1. The cross-border merger directive

The cross-border merger directive, which will become fully applicable on 16 December
2007, will give all limited liability companies, including SMEs, the possibility to
effectuate the transfer of the registered office by means of a cross-border merger. They
could do so by setting up a subsidiary in the Member State to which they want to move
and then merging the existing company into this subsidiary.

It is worth noting that this method of transferring companies' registered offices is
commonly used by American companies to move registered offices between the US
states. The US law does not provide for a direct transfer of the registered office between
the states. Such transfer can only be effectuated by means of a cross-border merger
operation (i.e. a merger of the existing company with a subsidiary set up in the state to
which it wants to move its office).

The fact that the US has not decided to introduce an option for a direct transfer of the
registered office in addition to the provisions on cross-border mergers should be
considered in the context of introducing a new legislation on this issue in the European
Union.

3.5.2. The case law of the Court of Justice

Further developments of the European Court of Justice’s case law could, to some extent,
address the problems related to the transfer of the company’s registered office in a long

71 See section 3.2 for more details.

24

EN



EN

term. Notably, in the most recent judgement, Sevic’”, the Court of Justice has given a
very broad interpretation of the concept of freedom of establishment”. In particular, it
recognised that cross-border merger operations constitute particular methods of exercise
of the freedom of establishment. Given a general language used by the Court, it could be
inferred from the ruling that other cross-border transformation operations, including the
transfer of the company’s seat, may also be considered as particular methods of exercise
of the freedom of establishment. However, further clarification is needed in that regard.

Some issues related to the transfer of the company’s seat are likely to be clarified in the
Court’s ruling in the currently pending case Cartesio’”. It concerns a Hungarian company
wishing to transfer its registered office to Italy. The Courts judgement may bring
clarification of the Community approach to the Member States' legal traditions on the
transfer of a company's seat and set up Community principles in this regard. A possibility
should therefore be considered to wait with an action in this field until a possible
clarification by the Court is given.

3.5.3. Statute for a European Private Company

In its Company Law Action Plan 20037, the Commission suggested that companies’
mobility might be improved by a Statute for a European Private Company (EPC).
The primary aim of the Statute would be to provide a common legal framework for a
European legal form facilitating the operation of business in several Member States of
small and medium sized companies. Such measure could provide an EPC with a
possibility to transfer the registered office. However, the transfer of the registered office
would be available only following a company’s transformation into the EPC form. It
could nevertheless be a viable alternative in the future, in particular for SMEs, if a
possible statute would allow for a quick and cheap formation of an EPC. The
Comgrgission has indicated its intention to make a proposal for an EPC Statute in mid-
2008™.

Full analysis of the possible impact of the 'no action' option is provided in Chapter VI.
3.6. Does the Community have the right to act?
3.6.1. The legal base

One of the basic objectives of the Community is to ensure the freedom of establishment.
Ensuring the right to transfer the registered office from one Member State to another
contributes to achieving freedom of establishment for companies. Article 44(1) of the EC
Treaty requires the Council to act by means of directives to attain freedom of
establishment. Besides, the Court of Justice referred to the need for legislation on the
issue of the transfer of the registered office in its Daily Mail judgement.

3.6.2. Necessity test

The existence of highly diverse national legal systems of the Member States on the
matter of the transfer of registered office of a company can constitute an obstacle to the
exercise of freedom of establishment of companies in the Community. The need for a

72 Sevic, C-411/03.
73 Sevic, § 19.

74 C-210/06 Cartesio.
75 See Chapter II.

76 See the speech of Commissioner McCreevy at the European Parliament Legal Affairs Committee on 4 October 2007 at:

http://europa.eu/rapid/pressReleasesAction.do? EECH/07/59; =HTML&aged=08&language=EN.
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common solution at the transnational level has been recognised by Article 293 of the EC
Treaty and by the Court of Justice in Daily Mail judgement.

The difficulties encountered by the companies wishing to move their registered seat, at
the legislative and administrative level, necessitate, with a view to the completion and
functioning of the single market, Community provisions which would facilitate the
carrying-out of such transfers. Ensuring necessary coordination of safeguards for the
protection of the interests of the third parties (i.e. creditors, shareholders and employees)
on the occasion of the transfer of the company’s registered office needs a supranational
solution as well.

The above-mentioned objectives cannot be sufficiently attained by the Member States in
so far as they involve laying down rules with common features applicable at transnational
level, in particular a common procedure of the transfer of registered office with all the
necessary safeguards for the stakeholders involved in this operation.

However, these objectives might also be achieved by other Community instruments. The
existing and forthcoming measures, such as the European Company Statute and the
cross-border merger directive, might be found sufficient in meeting the abovementioned
objectives. In particular, they lay down common rules facilitating a cross-border transfer
of a companies' registered office as well as provide for safeguards necessary in cross-
border operations. Their effectiveness in achieving the above mentioned goals remains to
be tested.
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4. OBJECTIVES

The aim of providing an option to transfer a registered office within the EU is to improve
efficiency and the competitive position of existing European companies. However,
achievement of this objective may not be achieved without providing necessary
protection to other stakeholders. The transfer of the registered office should not
negatively affect the interests of shareholders, creditors or employees. Therefore,
appropriate safeguards protecting these interests should be taken into account.

4.1. The objective: Improve efficiency and competitive position of existing
European companies

To achieve the objective of improving efficiency and competitive position of existing
European Companies, the following specific objectives are defined:

(a) Ensure the same business opportunities for all European companies.

— All companies, new and existing, should have the same
possibilities with regard to the choice of the corporate legal
framework applicable governing their registration and functioning.

Operational objective:

o Guarantee legal continuity of the company transferring the
registered office

(b)  Ensure legal certainty of the rules governing the transfer.

— Any action might establish common rules governing the cross-
border aspects of the transfer procedure and provide for
information and disclosure obligations ensuring the minimisation
of risks implied by the transfer for companies and all interested
stakeholders.

Operational objectives:

. Ensure efficient cooperation between the competent
authorities during the transfer procedure;

. Ensure transparency and access to information to all
stakeholders which could be affected by the transfer.

(c) Promote integration of the company in the host Member State after the
transfer of the registered office.

— The proposal would ensure that the host Member State applies the
same conditions to companies moving their registered office to its
territory as those laid down for the companies established there.

Operational objective:

o Ensure that the company fulfils all the requirements of the
host Member State at the time of its re-registration.
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4.2. Necessary protective measures complementary to the main objective:
Guarantee the effective protection of the interests of the main stakeholders

This general aim of improving efficiency and competitive position of existing European
Companies may not be achieved without providing necessary protection to other
stakeholders who may be affected by the transfer of a company's registered office. The
following specific safeguards protecting the interests of the main stakeholders should be
taken into account:

(a) Ensure the protection of shareholders’ rights, in particular:

. Ensure that shareholders have easy access to information
about the transfer and its implications.

o Ensure that rules on minority shareholders' protection in
relation to the transfer are provided by the Member States.

(b)  Ensure protection of creditors’ interests , in particular:

o Ensure that creditors are properly and timely informed
about the transfer and its implications.
o Ensure that creditor protection rules in relation to the
transfer are provided by the Member States.
(c) Ensure protection of employees’ rights , in particular:
o Ensure that the employees' rights arising from the

employment contract are safeguarded.

o Ensure that after the transfer employees' participation rights
are not diminished.

o Ensure that employees are properly and timely
informed/consulted about the transfer and its implications.

4.3. Consistency with the main EU policies and objectives

One of the main goals of the Lisbon Strategy relaunched in Spring 2005 is to boost
growth and jobs by increasing Europe’s attractiveness as a place to invest and work. The
Communication "Working together for growth and jobs. A new Start for the Lisbon
Strategy"77 indicates that removing remaining barriers in the internal market will create
new opportunities for market participants and the resulting competition will spur
investment and innovation. A single market that functions well is essential if European
companies are to compete in the global market place. Improving efficiency and the
competitive position of existing companies by providing them with the possibility to
choose the corporate legal framework that best suits their needs, while ensuring that the
interests of the stakeholders are properly protected, contributes to the achievement of the
Lisbon objectives. Making an option to transfer registered offices available to European
businesses would make EU markets more open and enhance corporate mobility. Opening
the borders for companies would also increase the pressure on EU Member States to
make their laws more flexible and business friendly. This would contribute to the Lisbon
aim to simplify and modernise regulatory environment and cut the red tape.

77 Communication to the Spring European Council Working together for growth and jobs. A new Start for the Lisbon Strategy, COM (2005) 24.

28

EN



EN

S. POLICY OPTIONS

In this chapter different possible policy options will be considered. First the status quo
situation, already explained in Section 3.2, will be shortly presented for clarity. Secondly,
'no action' option, explained in detail in section 3.5, will be recalled. It will be followed
by a presentation of different content options of a possible measure. In this section,
different choices with regard to the content/substance of a possible action will be defined
(5.2). It will be followed by a section (5.3) on different possible instruments to achieve
the defined objectives according to the chosen content options.

5.1. Status quo

In summary, if there were no further developments in the field of company law existing
companies wishing to transfer their registered offices to other EU countries would have
to establish an SE or SCE and use the transfer option available under these Statutes or,
alternatively, wind up a company in the home Member State and re-establish it in the
Member State of destination.

5.2. The 'no action' option

This option would imply no policy change and awaiting the impact of other
developments, such as the practical effects of the cross-border merger directive, the
developments of the Community case law or an action on a European Private Company.

5.3. Community action: the content of the possible measure

5.3.1. The principle

Taking into account the different legal traditions of the Member States (see section 3.1.2)
and the recent developments in the case law of the Court of Justice there are two options:

Option A.1: The limited approach

According to this approach, the Member States applying the real seat principle could
require that the company moving its registered office to their territory transfers its real
seat/head office as well. As a result, companies could relocate their registered office
alone when moving to the incorporation state, but would have to relocate both real and
registered seat when moving to the real seat state. In all cases, the applicable company
law would change with the transfer: the company would no longer be subject to the
company law of the home Member State and will be subjected to the company law of the
host Member State.

Table 6. Effect of the transfer of the registered office in option A.1:

Transfer of the registered office

TO
Incorporation state Real seat state
FROM

Incorporation state no transfer of HO necessary transfer of HO necessary

Real seat state no transfer of HO necessary transfer of HO necessary

HO= head office
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Option A.2: The extensive approach

According to this approach the host Member State, irrespective of whether they apply
real seat or incorporation principle, could not require that the company moving its
registered office to their territory transfers also its real seat. As a result the companies
could relocate their registered office alone (i.e. without having to move the head office at
the same time) when moving to any Member State.

Table 7. Effect of the transfer of the registered office in option A.2:

Transfer of the registered office

TO Incorporation state Real seat state

FROM

Incorporation state no transfer of HO necessary no transfer of HO necessary

Real seat state no transfer of HO necessary no transfer of HO necessary

5.3.2. The applicable law determining the legal form of the company
Option B.1: The application of the company law of the home Member State

This option would foresee that the host Member State would have to recognise the
corporate legal form of the company as acquired in the home Member State. That would
imply that all Member States would have to recognise all national corporate legal forms
from all Member States.

Option B.2:The application of the company law of the host Member State

This option would envisage that a company has to adopt a corporate legal form available
in the company law of the host Member State.

5.3.3. Shareholders' rights
Option C.1: No shareholders' rights

The management or the administrative organ of the company would make the decision on
the transfer of the registered office without the involvement of the shareholders.

Option C .2: Information rights

Shareholders could not vote on the transfer of the registered office, but would be
informed in due time about the conditions of the transfer of the registered office and its
consequences.

Option C.3: Information rights and decision to be taken by simple majority at the general
meeting

In addition to information rights, shareholders would have the right to approve the
transfer by simple majority at the general meeting.

Option C.4: Information rights and decision to be taken by qualified majority at the
general meeting

In addition to information rights, shareholders would have the right to approve the
transfer by the majority that is required to modify the memorandum and the articles of
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association in the home Member State.
5.3.4. Minority shareholders” protection
Option D.1: No additional protection

The instrument would not address the issue of the protection of the minority shareholders
who oppose the transfer. They would have the rights given to minority shareholders by
the law of the home Member State.

Option D.2: Right of veto

As a means of protection of the minority shareholders the proposal would give them a
possibility to thwart the transfer of the registered office. Therefore, the transfer decision
would have to be taken unanimously at the general meeting.

Option D.3: Sell out rights

In this case the shareholders who opposed the transfer would have the right to sell their
shares to the company or to the other shareholders. The company would have the
obligation to buy the shares offered.

Option D.4: Member States shall decide on the means of protection

This option would allow the Member States to decide what kind of minority protection
measures they wish to introduce.

5.3.5. Creditor protection
Option E.1: No creditor protection

The proposal would not address the issue of creditor protection. Therefore, the Member
States would be free to introduce creditor protection rules in relation to the transfer or
not.

Option E.2: Information rights

Creditors would be informed in due time about the characteristics and consequences of
the transfer of the registered office.

Option E.3: Information rights and security for claims

In addition to information rights the minimum protection rule would be included
requiring a company transferring its registered office to provide for an appropriate
security for the creditors' claims due before the transfer.

Option E.4: Right of veto

The company would need the agreement of the creditors in order to transfer its registered
office.

Option E.5: Information rights and the requirement that the Member States decide on
other means of protection

In this case the proposal would require the Member States to introduce creditor
protection rules in relation to the transfer, but leave them discretion as to their content
and scope.

5.3.6. The employees' involvement rights

Option F.1: Information/consultation rights and application of the rules of the host
Member State concerning participation
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Apart from the right to be properly and timely informed/consulted about the transfer and
its implications in a timely way this option would imply that the employee participation
rules of the host Member State would apply after the company's transfer of the registered
office to that state. In the case where a company would move to a Member State where
no employees' participation rights are recognized or these rights are weaker than in the
home Member State, the employees would lose these rights or their rights would be
diminished.

Option F.2: Information/consultation rights and application of the rules of the host
Member State with the safeguards ensuring that existing employees' participation rights
are not diminished or lost without their consent

Apart from the right to be properly and timely informed/consulted about the transfer and
its implications, this option would envisage that, in principle, the employee participation
rules of the host Member State would apply after the company's transfer of the registered
office to that state. However, a provision would be included ensuring that, in the case
where a company would move to a Member State with no or weaker employee
participation rights than in the home Member State, these rights would not be lost or
diminished as a consequence of the transfer of the registered office without the
employees’ consent.

Option F.3: Right of veto

This option would foresee that the transfer of the registered office is subject to the
approval of the employees' representatives.

Option F.4: Information/consultation rights and application of the rules of the home
Member State

Apart from the right to be properly and timely informed/conuslted about the transfer and
its implications, this option would imply that the employee participation rules of the
home Member State would continue to apply following the transfer of the registered
office.

54. The instrument to be used
5.4.1. Convention

A possibility to tackle the issue of the transfer of registered office without direct
Community intervention would be to use a delegation contained in the EC Treaty. Article
293 of the EC Treaty foresees the arrangements for the transfer of the company's seat:
"Member States shall, so far as is necessary, enter into negotiations with each other with
a view to securing for the benefit of their nationals (...) the mutual recognition of
companies or firms within the meaning of the second paragraph of Article 48, the
retention of legal personality in the event of transfer of their seat from one country to
another (...)".

5.4.2. Recommendation

This option would foresee an instrument non-binding for Member States. This instrument
would guarantee maximum flexibility to Member States as they would have discretion on
whether and to which extent implement it into their national legal regime.

5.4.3. Directive

The Directive would be an instrument legally binding for Member States. However, it
would give Member States some flexibility for their national specificities.
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5.4.4.

A Regulation would introduce uniform obligatory rules, directly applicable in the
Member States, irrespective of the national specificities.

5.5.

Regulation

Screening and preliminary assessment of the options

The following tables present a screening of the options (both in terms of the content and
the instrument to be used) that have been discarded at this early stage together with the
reasoning. A more detailed analysis of the retained options will be presented in section 6.

Table 8. Discarded content options

Discarded content options

Shareholders' rights

Option C.1: No shareholders' rights

Option C.2: Information rights

The transfer of the registered office to another Member State is a major decision in the company's life and has important impact on
the shareholders as well. For that reason the decision should be taken by the general meeting.

Minority shareholders' protection

Option D.1: No additional protection

Option D.2: Right of veto

Option D.1 would not address the issue of the protection of the minority shareholders who oppose the transfer. As a result these
shareholders would have the rights provided by the law of the home Member State. In the case option C.4 is chosen the requirement
of the qualified majority decision would create some minority protection. If no additional minority protection is provided for in the
proposal, in many cases the minority shareholders would be left with no way out of the company in the case they oppose the transfer.
The transfer of the registered office may have beneficial effect on the minority interest (e.g. when the company would move to a more
investor friendly legal system), but may also be detrimental (e.g. if the majority shareholder(s) would decide to move to a legal
regime with weaker minority protection rules). This option would leave the minority shareholders without remedy but it would ensure
high level of freedom for companies.

‘While option D.2 would mean the absolute protection of shareholders who voted against the transfer, it would also make it nearly
impossible (especially in cases of dispersed ownership) to transfer the registered office, as it would require the unanimity of all
shareholders. There are less burdensome options to protect minority shareholders.

Creditor protection

Option E.1: No creditor protection

Option E.4: Right of veto

Option E.1 would place creditors at a disadvantage in the case of cross-border transfer. Ensuring information or other rights to
creditors would depend on the Member States' decision. If some Member States would decide not to introduce any protective
measures in their national legislation, creditors would have to take into account the higher level of risk in their crediting policy in
respect of such countries. It may result in the rise of costs of credit for enterprises. At the same time, this solution would put the least
burden on companies.

Option E.4 would fully protect creditors but would also make it very difficult for companies to exercise the freedom of establishment.
Other options can duly protect the interest of creditors but do not create unreasonable obstacles to the transfer.

The employees' involvement

Option F.3: Right of veto

This option would imply an absolute protection of the employees' rights, but at the same time would have a negative impact on the
right of the company to exercise their freedom of establishment, making it dependant on employees” agreement. Sufficient protection
of employees' participation rights, but with no unnecessarily obstructive effect on the freedom of establishment is guaranteed by
option 2, which is, therefore, more balanced than option 3.

Table 9. Discarded instruments.

Discarded instr

Convention

The attempt undertaken in 1968, to find a workable solution in the Convention on the Mutual Recognition of Companies
and Firms’® has failed as no agreement could be reached among Member States due to the differences in national
approaches towards the transfer of the company's seat (see section 3.1.2). It is, therefore, rather unlikely that such
convention could be concluded in a near future, given that no attempt to sign such agreement was undertaken after the
failed attempt in 1968. Besides, the procedure for the adoption of the convention is very complex and lengthy and requires
the consent of all parties. Therefore, it would not provide for a short term solution. Moreover, in the public consultation
the Member States expressed their support for a directive on this issue.

The following tables present the retained options whose impacts will be analyzed in depth in section 6.

Table 10. Retained options.

No action

Retained content options.

Content options

A. The principle

Option A.1: The limited approach

Option A.2: The extensive approach

B. The applicable law determining the

legal form of the company

Option B.1: The application of the law of the home Member State

Option B.2: The application of the law of the host Member State

78 Draft Treaty of 27 February 1968, C

ion on the Mutual Re

ion of Companies and Firms, see M. MENJUCQ, La mobilité des sociétés dans I'espace européen, Paris, 1997, nr. 118.
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Option C.3: Information rights and General Meeting's decision by simple majority
C. Shareholders' rights

P

Option C.4: Information rights and General Meeting's decision by qualified majority

Option D.3: Guarantee of their investment
D. Minority shareholders” protection
Option D.4: The requirement that the Member States decide on the means of protection

E. Creditors' protection Option E.2: Information rights
Option E.3: Information rights and security for claims

Option E.5: Information rights and the requirement that the Member States decide on other means of protection

F. Employees' involvement Option F.1: Information rights and application of the rules of the host Member State

Option F.2: Information rights and application of the rules of the host Member State with the safeguards ensuring that existing
employees’ participation rights are not diminished or lost without their consent

Option F.4: Information rights and application of the rules of the home Member State

Table 11. Retained instruments.

Instruments

R dation Directive Regulation

6. ANALYSIS OF IMPACTS AND COMPARISON OF THE RETAINED OPTIONS

In this section a detailed analysis of the main impacts of the retained options is presented
and compared with baseline (status quo). The tables presented in this chapter contain
essentially qualitative information and are only meant to illustrate the assessment and
comparison of different options.

After presenting the impacts, the options will be compared according to their effect on
some pre-defined criteria (corresponding to the main issues that may be affected by the
choice of a particular option). The comparison of the 'no action' option and the option
providing for a measure on the transfer of a registered office against the baseline (status
quo) will be presented in this Chapter. It will focus on the assessment of the cross-
border merger directive (which is a measure providing for a comparable legal
framework to that of a possible measure on the transfer of registered office and of which
the rules are already established) as against the option providing for a measure on a
direct transfer of registered office. The 'no action' option will be compared with the
best suggested content options for a possible measure.

6.1. Status quo

This would involve substantial costs and lengthy procedures. Table 12 below indicates
the costs and procedures related to the transfer of the registered office in the status quo
situation (i.e. the costs of winding up and re-incorporating a company).
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Table 12. The costs of winding up of a company in one country and creating a new company in another country”.

Cost of status quo

Voluntary winding up of a company

Setting up a new company

The number of procedures for winding-up of a company may vary across the EU and depends on the complexity of the particular
case.

E.g. a voluntary winding up of a private limited liability company in the UK*® (150 shareholders, € 6,5 mio in cash, no creditors,
employees) requires approx. 10 steps®'; in FR the liquidation of a limited liability company requires approximately 20 steps®? and
in DE more than 20 steps.”®

The number of procedures necessary to set-up a company is comprised between 3 (DK, FI, SE) and 15 (EL), with an average of
7.

As a general rule, there are 5 categories of procedures/requirements needed to set-up a company®: screening, tax-related,
labour/social security, safety and health, and environmental related procedures.

:dlzler:stratlvc The particular procedures vary across MS, depending on the type of company and the sector in which it operates. Table A14 in
u the Annex I lists the main mandatory procedures.
The number of procedures needed to register the property of the new established company is comprised between 1 (SE) and 12
(EL) with an average of 5.
An average number of procedures involved in winding up and re-incorporating a company could vary from 13 to more than 35.
Comparable data on the time needed for a voluntary winding-up of a solvent company is not available and it would depend on the Setting-up a company takes between 5 days (DK) and 2 months (SL), with an average of 24 days.
Time complexity of the case.

E.g. in CZ the average time: 6 months, in SE: 7-8 months, in DE: min. 1 year.

Registering property for the new established company may take from 2 (SE) to 391 (SL) days with an average of 72, 5 days.

Financial cost

The financial cost of winding-up a company varies greatly, depending on the volume of business of the company, the cost of
liquidator, number of creditors etc. E.g.:

UK: the estimated out-of-pocket cost for members” voluntary liquidation of a private company varies between €20.000 and
€150.000, if no unusual problems arise. Above this, hidden costs due to paying creditors earlier than expected and to the inability to
use cash and assets during the liquidation period should be added.

IE: a voluntary winding-up of a company (5 mio assets) will cost on average between €15.000 and €30.000 (including the
liquidator’s fees and the legal fees of the solicitor and excluding VAT and outlays), providing that no contentious issues arise.

DE: a liquidation of a shell company costs approx. €2.200, plus the fees of the liquidator for a company with an ordinary line of
business (easily €120.000 per year).

FR: three types of costs, i.e. costs related to mandatory formalities with the authorities (approx. €200 or more); mandatory
publications (approx. €5); the liquidation operations (substantial costs; different in every case).

An average set-up cost for a private limited liability varies from €285 (FI) and €6,715 (DK) and for public companies from
€285 (FI) to €7,000 (AT).

The minimum capital to set-up a company varies from €1-2 (UK, IE, FR, CY) to €35,000 (AT) for private companies and from
€8,850 (CY) to €124,580 (PL) for public companies

The costs of re-incorporation of a company would vary depending on the choice of the country of destination (e.g. in IE
approx. €1,500, in EL €19,500).%°

Approx. cost of winding up and re-incorporating a company in the above cases could vary for example from €39,500 to €169,500 if a company moves from UK to EL.

Social cost®

The rights of workers are safeguarded by virtue of the Directive 2001/23/EC; however:

Employees' rights under complementary pension schemes might not be continued (depending on the Member State)

79 The evaluation of the costs is based mainly on data of the Doing Business Database of the World Bank, which provides objective measures of business regulations and their enforcement. The Doing Business indicators are comparable across 175 economies. They indicate the regulatory costs of business and can be used to analyze specific regulations
that enhance or constrain investment, productivity and growth (http://rru.worldbank.org/DoingBusiness/). Some data has been gathered from the company law experts advising the Commission.
80 Example provided by a Member of the Advisory Group on Company Law and Corporate Governance.

81 l.e. (i) pre-liquidation review, (ii) statutory declaration of solvency, (iii) General Meeting to approve the liquidation by a 75%, (iv) filing of liquidation documents with the of C ies, (v)

1 to creditors and shareholders, (vi) press advertisements, (vii) tax computations and returns, (viii) payment of creditors, (ix) distribution to
shareholders, and (x) final dissolution.

82 See Table A16 for the list of particular steps required.

83 See TableA17 for the list of particular steps required.

84 See Djankov, S., La Porta, R., Lopez de Dilanes, F. and Shleifer, A. : The Regulation of Entry, Quarterly Journal of Economics, 117, pp. 1-37, Feb. 2002, Table | (List of procedures for Starting-up a Company).

85 See Table A15in Annex 1.

86 This process would imply a transfer of undertaking within the meaning of Article 1 of Directive 2001/23/EC. The rights of workers are mainly safeguarded by virtue of the directive, but there are still some effects for workers. As to the scope, the directive does not cover all types of activities (sea-going vessels are explicitly excluded).
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The participation rights would be governed by the company law of the host MS, which may in some cases result in workers' rights being diminished or lost.

Tax implications

Profits from liquidations distributed to shareholders would be taxed.

Capital gain taxation would be triggered in every country where the dissolved company has permanent establishments (a corporate
income tax would be levied on such gains, which may vary from 10% in CY to 33% in FR, 34% in BE, 37 % in IT and 38% in

DE).

Other charges would arise, derived from the liquidation of the company and the transfer of the ownership of fixed assets®’.

The company may lose specific tax advantages or benefits that would not be rolled over to the new company.
Transfer and registration taxes may arise.
Some MS (EL, ES, CY, LU, AT, PL and PT) charge capital duty on the incorporation of a company.

Stamp duty is levied on listed companies in several Member States.

87 See (http://ec.europa.eu/taxation_customs/taxation/gen_info/info_docs/tax_inventory/index_en.htm) for an overview of such taxes in 27 Member States.
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Not all the costs and procedural requirements presented in Table 12 are to be considered
as unnecessary and unjustified restrictions. Some of the requirements and procedural
steps related to the move of the legal seat to another country are legitimate and necessary
to protect various legitimate interests, such as the interests of creditors, employees or
minority shareholders as well as the public interest. The costs related to the requirements
on protection of legitimate interests would not be eliminated by the two main options
(‘no action’ option and the policy option). Therefore, the costs that these options could
reduce mainly concern administrative burdens and social and tax costs related to
winding-up of a company in one country and setting up a new one in another. The
comparison of the costs of the three situations, i.e. (I) carrying out the transfer of the
registered office in the current situation (status quo), (II) the costs of carrying out a
transfer through a cross-border merger ('no action' option) and (III) directly on the basis
of a possible measure (the policy option) is presented in Table 13.

6.2. ‘No action’ scenario

If no policy action is taken at the Community level, companies will not be able to carry
out a direct transfer of the registered office. Such right would remain available under the
SE and SCE Statutes.

However, future developments in the field of companies' mobility may open new
possibilities to companies and provide them with alternative means of achieving the
result equivalent to the transfer of the registered office, making the need for a measure on
the transfer of the registered office less pressing.

In particular, one should consider whether the cross-border merger directive and a
possible Statute for a European Private Company (see section 3.5 for details) could
sufficiently meet the policy objectives defined in Chapter IV. Furthermore the future
developments in the Community case law as well as in other policy developments at EU
and Member States’ level may affect the situation in the market.

6.2.1. The cross-border merger directive

Once the Directive 2005/56/EC of 26 October 2005 on cross-border mergers is
implemented into the national laws of the Member States, i.e. after 15 December 2007, it
will be possible to effectuate the transfer of the registered office by means of a merger
of the existing company with a subsidiary set up in the Member State to which it
wants to move its office (the host Member State)®. Since this option is not yet
practically possible in the EU it is difficult to predict whether and how many companies
would use it to transfer their registered office to another Member State. However, even
though no precise data could be provided, it is possible to make a preliminary estimation.
In particular, one should examine whether the costs involved in completing of the direct
transfer of registered office would be substantially different from the costs involved in
carrying such transfer through a cross-border merger operation. This comparison seems
reasonable, especially when looking at other legal systems, notably the US, where, in the
absence of specific legislation providing for a direct transfer, the cross-border merger law
is commonly used by companies to transfer their offices between US states (see section
3.5.1).

88 This method of relocating the company's registered office between the states is commonly used in the US (cf e.g.: Roberta Romano, The Genius of American Corporate Law 34 et seq. (1993)).
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6.2.2. The European Private Company

The possible Statute for a European Private Company could improve companies', in
particular SMEs' mobility as it would facilitate the operation of business in several
Member States and could provide a possibility to transfer the registered office of an EPC.
The Statute, if allowing for a reasonably cheap and quick formation of a company, could
be attractive for companies, also SMEs, as a tool for transferring registered offices across
the EU. More detail analysis of this possible measure would only be possible once its
form and content are clearly defined.

6.2.3. The Community case law

As already mentioned in section 3.5, the Court of Justice may clarify in the course of
2008 Community law as it applies to the Member States' legal traditions in relation to the
transfer of a company's seat. In particular, the case currently pending before the Court,
1.e. Cartesio, relates to an issue of the transfer of the registered office, the very subject of
the possible EU measure. The outcome of the Court's judgement may affect the scope
and content of such measure. Should a principle of freedom of transfer of the registered
office be established on the basis of the Treaty, the need and possible scope of an EU
action would have to be reconsidered.

Considering that the practical effect of the cross-border merger directive is not yet known
and that the Community approach to the issue of the transfer of the registered office
might soon be clarified by the Court of Justice, it might be advisable to wait until the
impacts of those developments can be fully assessed and the need and scope for the EU
action better defined.

6.2.4. The comparison of the current situation (status quo) with 'no action' option
and the policy option

Before presenting a possible content of a possible Community measure (section 6.2) it
should be considered to what extent the problems of the current situation (status quo)
could be solved in the case no Community action is undertaken ('no action' option). The
latter should then be compared with the situation when Community action would be
embarked on (the policy option). Table 13 contains a comparison of these three
scenarios and provides an indication on their costs.

The status quo situation involves substantial burdens in terms of administrative costs
(procedures), time, financial costs as well as social and tax costs involved in winding-up
and re-incorporating a company. The cost of winding-up of a company appears to cause
the biggest problem as usually the company, even if solvent needs to go through all the
liquidation proceedings, which can last even for several years and require sometimes
more than 35 procedural steps to complete. Furthermore, there are also the hidden costs
of paying creditors earlier than in the normal trading environment (which is less
advantageous) and of losing the use of the company's cash and assets during the
liquidation period (as the management of a company has to be ceded to an appointed
liquidator) which can last from several months to several years. The examples of the list
of procedural steps involved in winding-up of a company are provided in Tables A16
and A17).The comparison of the status quo with the two main options shows that the
latter provide for less costly solutions. In particular, both options ensure the legal
continuity of a company transferring its registered office to another country, therefore, no
loss of business and the costs involved therein, occur. A company would not have to go
through a burdensome winding-up procedure, but a specific, much easier and less costly,
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procedure for cross-border merger or for the transfer (see Table 13 for details). Both
options ensure (or would ensure) tax neutrality of the transaction and provide safeguards
for employees, which is not legally guaranteed in the current situation.

The cross-border merger directive (one of the elements of the 'no action' option)
addresses already many of the problems related to the status quo, in particular it ensures
that no interruption of business occurs, i.e. it reduces the costs of winding-up of a
company. It also ensures tax neutrality in case of cross-border transfer through a merger
operation and secures that employees' existing rights are not lost in the case of cross-
border transfer.

The cross-border directive would not reduce costs of setting up of a new company in the
host Member State as also in this option a subsidiary has to be created which an existing
company is then merged into. In this respect the policy option providing for a direct
transfer of the registered office is more advantageous in addressing the problems related
to status quo situation. However, the costs of setting up a company are not substantial in
the cross-border transaction. The most burdensome part of the procedure is related to the
cost of winding up of a business in the home Member State. Besides, recent
developments and trends in the EU and Member States’ policies suggest that the costs
related to establishing a business in any of the EU countries are likely going to be
reduced. In particular, the ‘one stop shop’ initiative making the setting up of a company
easier and cheaper and the EU simplification program aiming at cutting red tape and
reducing unnecessary administrative burdens imposed on businesses would significantly
reduce the administrative cost of setting up companies. Therefore, it can be expected that
in the future cost differences between the no action' option and the policy option will be
even less significant than they are now. The two main options, if compared in the context
presented above, would provide for a similar solution to the defined problem. The 'no
action' option seems more proportional as no further EU action is required. The mo
action' option was preferred by a number of stakeholders in the public consultation.
Those respondents considered the existing measures (i.e. the SE Statute and the cross-
border merger directive) and the Community case law as sufficient for the time being and
stated that no new initiatives should be undertaken before the practical implications of
those measures have been properly assessed.
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Table 13. A comparison of the costs of (I) status quo (current situation) with the costs of (II) 'No action' (i.e.
is more costly; the comparison refers to absolute cost of the transactions, i.e. the baseline is not a benchmark against which the options (I) and (II) are assessed]

carrying out a transfer through a cross-border merger) and (III) a policy option (i.e. carrying out a transfer directly on the basis of a possible measure). [more "€"

Policy option

(I) Status quo (i.e. winding up of a company in one country and creating a
new company in another country

(IT) 'No action' (i.e. transfer of the registered office through the cross-
border merger directive)

(III) A policy option (i.e. a possible measure on the transfer of the registered office)

Required procedures

An average number of procedures involved in winding up and re-incorporating
a company could vary from 13 to more than 35.

Approx. cost of winding up and re-incorporating a company could vary for
example from €39,500 to €169,500 if a company moves from UK to EL.

The company may lose specific tax advantages or benefits that would not be
rolled over to the new company. Transfer and registration taxes may arise.
Some MS® charge capital duty on the incorporation of a company. Stamp duty
is levied on listed companies in several Member States.

The number of procedures, the time and the financial cost of winding-up a
company varies greatly, depending on the volume of business of the company,
the cost of liquidator, number of creditors etc. as well as from/to which country
a company is moving its registered office.

In any case the number of procedures and the time needed to complete all
winding-up procedures (which are not necessary in two other options) would be
more burdensome thann in (II) and (III). On the top of that, there are also the
hidden costs of paying creditors carlier than in the normal trading environment
and of losing the use of the company's cash and assets during the liquidation
period.

Transferring the registered office through a merger operation would require
setting up of a new company (subsidiary) in a host Member State and,
subsequently, an acquisition of an existing company by this subsidiary. This
would imply the costs of setting up a company (Table 12) and the costs of
carrying out a cross-border merger, which is subject to the following procedural

formalities”:

- the drawing-up of joint draft terms of merger;
- the publication of the draft terms of merger in the national gazette;

- the drawing-up of a report by the administrative or management bodies of
each of the companies involved;

- the approval of the merger by the appropriate organs of each of the companies
involved (in principle the general meeting);

- the drawing-up of an expert's report for each of the companies involved;
- the judicial or administrative preventive supervision of the legality of the
merger, or the drawing-up and certification in due legal form of the acts

required for the merger, for each of the companies involved;

- the publication of the merger.

The possible measure would have to provide for a procedure for a transfer of the registered
office. It would have to include similar procedural steps as in the case of cross-border
merger:

- the drawing-up of a transfer proposal;

- the publication of the transfer proposal in the national gazette;

- the drawing-up of a report by the administrative or management bodies of the company;

- the approval of the transfer proposal by the appropriate organs of the company (in
principle the general meeting);

- the drawing-up of an expert's report;

- the judicial or administrative preventive supervision of the legality of the transfer, or the
drawing-up and certification in due legal form of the acts required for the transfer;

- the publication of the registration of a company in the host Member State.
No setting up of a subsidiary in the host Member State would be necessary; however, there

will be formalities necessary for the adaptation of a legal form of a company transferring its
registered office to the requirements of the law of the host Member State.

Comparison

€€eee

€€€

€€

Social implications

The rights of workers are safeguarded by virtue of the Directive 2001/23/EC;
however:

Employees' rights under complementary pension schemes might not be
continued (depending on the Member State).

The participation rights would be governed by the company law of the host
MS, which may in some cases result in workers' rights being diminished or lost.

Employees' individual rights: Article 14(4) of Directive 2005/56/EC
concerning states that "the rights and obligations of the merging companies
arising from contracts of employment or employment relationships and existing
at the date on which the cross-border merger takes effect shall, by reason of
that cross-border merger taking effect, be transferred to the company
resulting from the cross-border merger on the date on which the cross-border
merger takes effect".

Collective rights: the situation would be similar to that mentioned in Table 12
(social cost), except for participation rights, which are regulated in Article 16 of
Directive 2005/56/EC. This provision provides, in a nutshell, that when one of
the merging companies has more than 500 employees and is operating under a

Employees' individual rights: no change if no change of the place where an employee
habitually carries out his work.

Since the employer would be a different legal person but the identity of the economic entity
would be maintained, the transfer of registered office would entail a transfer of undertaking
within the meaning of Directive 2001/23/EC®". Atrticle 3 of this directive: the transferor's
rights and obligations arising from a contract of employment or from an employment
relationship existing on the date of a transfer are, by reason of such transfer, transferred to
the transferee, with the only exception of complementary pension rights. Article 4 of this
directive: the transfer cannot constitute grounds for dismissal.

Collective rights:

89 EL, ES, CY, LU, AT, PLPT

90 Directive 2005/56/EC on cross-border mergers states that the procedure for such mergers is governed in each Member State by the principles and rules applicable to domestic mergers (harmonised in the EU by the Third Council Directive 78/855/EEC of 9 October 1978 based on Article 54 (3) (g) of the Treaty concerning mergers of public limited liability

companies).

91 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or part of undertakings or businesses. OJ L 82 of 22.3.2001, p.16.
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participation system or the national legislation applicable to the company
resulting from the merger does not provide for the same level of participation
as operated in the relevant merging companies, the rules of Directive
2001/86/EC (European Company) apply mutatis mutandis.

- information and consultation: no change if not change of place of work, as the rules of the
country where the workers' representatives are employed apply;

- participation rights: the possible measure should contain provisions on participation rights.

Comparison

€eee

€€€

€€e

Tax implications

Profits from liquidations distributed to shareholders would be taxed.

Capital gain taxation would be triggered in every country where the dissolved
company has permanent establishments (a corporate income tax would be
levied on such gains, which may vary from 10% in CY to 33% in FR, 34% in
BE, 37 % in IT and 38% in DE).

Other charges would arise, derived from the liquidation of the company and the
transfer of the ownership of fixed assets’.

As regards tax implications, Council Directive 90/434/EEC on the common
system of taxation applicable to mergers, divisions, transfer of assets and
exchange of shares concerning companies of different Member States (Tax
Merger Directive) provides for a principle of tax neutrality of the cross-border
merger. It contains rules for the situation where there is an effective connection
of the transferred assets and liabilities with a remaining permanent
establishment and it plays a part in generating the profits and losses that are
taken into account for tax purposes, but is silent on situations where these
conditions are not fulfilled. The sharcholders may benefit from the roll-over
relief of the latent capital gains from the allotment of shares in exchange for the
shares of the merged companies. However, any cash payment to the
shareholder is subject to taxation.

Similar rules would apply if Tax Merger Directive's rules would be extended to cover the
case of the transfer of the registered office of all companies.

Comparison

€€€e

€€

€€

Other costs

Costs of the legal advice, administrative costs are likely to be higher, in
particular in respect of the winding-up of a company

Costs of the legal advice, administrative costs

Similar costs of the legal advice, administrative costs

Comparison

€€€

€€

€€

92 An overview of such taxes in 27 Member States is available at: http://ec.europa.eu/taxation_customs/taxation/gen_info/info_docs/tax_inventory/index_en.htm.
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6.3. Community action: Content options
6.3.1. The principle
Option A.1: The limited approach

This approach, preserving the co-existence of the real seat principle and the incorporation
principle, would result in a limited use by companies of the option to move the registered
office to other Member States. The possibility to move the registered office without
simultaneous transfer of the head office would only be possible if the company would move
to an incorporation country (see Table 6). Since a number of Member States still apply the
real seat doctrine, often a company would have to move its head office together with the
registered office. In such scenario the benefit of the instrument would be very limited. It
would result in a limited choice of the likely destinations for the move of the registered office
as companies would move predominantly to countries applying incorporation principle (such
as UK, IE or NL). These Member States are likely to become the most popular re-
incorporation choices since the companies would prefer to move to a country with more
flexible company laws rather than having to locate their registered and head office in the same
Member State (which the real seat state would require). This may result in a disadvantageous
position of the Member States applying the real seat principle as they may experience
considerable outflow of companies registered in their territories and increased number of
foreign legal forms operating on their national market.”” It should be noted that, following the
experiences of regulatory competition resulting from the case law of the Court of Justice (see
section 3.2) some Member States applying the 'real seat' principle are considering to change
the 'real seat' principle to 'incorporation principle' in their national law. For example, the
German government, traditionally applying the real seat doctrine, has announced a reform of
its corporate law which, inter alia, introduces the incorporation principle into German law
allowing companies registered in Germany to conduct their business outside German territory.
The motive for this change was to give German companies the same flexibility as the
companies from other Member States enjoy’. Hungary has also recently introduced an
incorporation principle in its national law’’.

In addition, the ‘real seat’ principle is more and more difficult to apply in the modern
economy, where international companies are often managed from different locations.
Different criteria used by the Member States to determine the real seat (e.g. the place of the
location of headquarters, the principal place of the company's operations, the place where the
general meeting is held) would make it very difficult to determine which legal regime should
govern the company following the move of the registered office. This would go against the
objective of ensuring legal certainty in relation to the transfer.

Option A.2: The extensive approach

This approach would provide a common framework facilitating the exercise of the freedom of
establishment for companies based on a uniform, simple and easily applicable principle, i.e.

93 E.g. an existing Hungarian company could move its registered office to UK (which would imply that it would acquire a British corporate form and be governed by the British company law) and continue to operate under this
form in Hungary. Such possibility is already available to new establishments of companies as a result of the Centros case law. Following the adoption of the directive this possibility would also be available to
existing companies.

94 The press communication of the German Ministry of Justice (BMJ) on the reform (available at:
http://www.bmj.bund.de/enid/0,c6eeea707265737365617274696b656¢5/6964092d0932343639093a096d795f79656172092d0932303036093a096d 468092d093035093a095f7472636964092d0932

343639/Presse/Pressemitteilungen_58.html) states in point 2(a): It is considered a competitive disadvantage that, according to the ECJ case-law in the Uberseering and Inspire Art cases, foreign companies
from EU Member States can choose to locate their true place of business in another State — i.e. in Germany too. These foreign companies are to be recognised as such in Germany. Conversely, German
companies do not as yet have this possibility. As a result of the deletion of § 4a(2) of the GmbH Act, it is therefore to be made possible for German companies to choose a true place of business which is not
necessarily the same as the registered place of business. This true place of business may also be located abroad. This increases the scope for German companies to conduct their business outside German
territory as well. For example, this may be an attractive possibility for German groups to manage their foreign subsidiaries in the familiar legal form of the GmbH.

95 Act LXI of 2007, entered into force on 1 September 2007.

42

EN



EN

allowing companies to move their registered office to a different Member State without the
obligation to relocate, at the same time, their headquarters or centre of business to that State.
It would give all companies the possibility to freely choose the destination for their
registration and change the applicable company law regime according to the needs of their
businesses as well as to the developments of the national regulatory regimes.

The possible impacts (benefits and risks) of providing companies with the option to transfer
the registered office have been already presented in sections 3.3 and 3.4. Therefore, in this
section, only main conclusions are provided.

First of all, a new option (to transfer the registered office) would be open for companies,
which is now prohibitively expensive and requires winding-up and subsequent re-
incorporating of a company. On average, such transaction, taking as a proxy the data available
for some countries, could cost €21.500-169.500, last up to one year and involve between 13
and more than 35 procedural steps. Providing the option to transfer the registered office would
not eliminate all costs currently involved in conducting the transfer of the registered office,
i.e. the costs of winding-up and re-establishing a company in another Member State. Some
requirements imposed by the Member States on companies when they move the legal seat to
another country are necessary to protect legitimate interests, such as the interests of creditors,
employees or minority shareholders as well as the public interest. Those requirements need to
be preserved. However, the costs of transferring the registered office would be significantly
reduced and it would be ensured that companies do not lose their legal continuity and
maintain control over their business throughout the transfer process.

The American experience has shown that the impact of providing companies with an option to
transfer solely the registered office to another state works for the benefit of companies and has
a positive effect on the quality and convergence of the corporate law and judicial systems. It
can be expected that in the EU, where the national company laws and judicial systems are
much more divergent than those between the US states, the cross-border mobility of
companies would be even bigger. More than 10 million limited liability companies registered
in the EU could potentially benefit from the option to transfer the registered office. Assuming
that even 0,6-3% of EU companies would use this possibility, would mean a benefit for
approximately 60.000-300.000 EU small and big companies could transfer their registered
office to seek savings in credit costs and in their cost of capital. Applying the estimates
released by the Italian Banking Association, only for Italian companies the possibility to
transfer the registered office could translate in as much as 6 billion EUR savings in the cost of
credit. In terms of cost of capital, using the estimates provided by the studies on shareholder
expropriation, EU listed companies could increase their market value from 2% to 56%.

The transfer of the registered office may involve certain risks for different stakeholders.
However, as Table 5 (in section 3.4) shows the possible risks either are mitigated by the
harmonised law already in place or would be minimised by the safeguards provided in the
future EU legislation. Therefore, a risk that the possible measure would cause a 'race to the
bottom' resulting in a lower level of protection of stakeholders' interests should not occur in
the EU.

There would be no change in the tax and labour law applicable to a company, provided that
the transfer of the registered office is not accompanied by the transfer of the company's
headquarters and/or activities. The transfer of the registered office as such has no impact on
the applicable tax and labour laws. According to the main principle applied in the EU
countries, the fiscal residence of a company is determined by the place where its effective
management (head office) is situated. As for labour law, the employment contract is governed
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by the law of the country where the employee habitually carries out his/her work. The transfer
cannot constitute grounds for dismissal of workers.

It should also be noted that in order to ensure that the transfer of the registered office is not
rendered ineffective, the tax neutrality of the transfer should be guaranteed, i.e. that the
transfer of the registered office to another Member State would not result in immediate
taxation of unrealised gains on assets remaining in the Member State from which the office is
transferred. However, this issue would need to be tackled by special action in the field of
taxation, either at the EU or the national level. This could be achieved by extending the rules
of the tax merger directive (currently ensuring tax neutrality in respect of cross-border
mergers and the transfer of the registered office of the European Company) to cover the
transfer of the registered office of all companies or by promoting co-ordination of Member
States' tax policies in that respect™.

This approach should give all companies the possibility to choose the corporate environment
which best suits their needs and bring better allocation of business. The emergence of the
most efficient corporate system(s) in the EU is likely to result, in the long term, in the
increased convergence and efficiency of the national corporate regimes. The Member States
with the company laws less responsive to the entrepreneurs' needs are likely to reform their
legal systems in the quest for attracting local company incorporations’’, which in turn should
have a beneficial effect on economic growth.

The studies prove that business regulations are an important determinant of growth. One of
the most recent studies on the relation between business regulation and growth, conducted by
the World Bank, has shown that more business-friendly regulations improve economic
growth” and, in consequence, have positive impact on employment.

Some studies also show that small businesses will benefit the most, because they are the ones
which suffer most from the existence of low quality regulation. As firms increase in size,
fixed costs of regulatory compliance are spread over a larger revenue and employee base,
which often results in lower regulatory costs per unit of output. A study by Crain” found that
regulatory costs per employee decline as firm size—as measured by the number of employees
per firm—increases. Crain estimates that the total cost of federal regulation was 45 percent
greater per employee for firms with fewer than 20 employees compared to firms with over
500 employees.

This approach would also ensure legal certainty by introducing easily determinable and
uniform principle on the applicable company law, i.e. the law of the company’s place of
incorporation.

Comparing the options

96 E.g. by means of Communication.
97 The regulatory competition has already occurred with regard to the new company establishments (for explanation of the impact of the case law of the Court of Justice on regulatory competition see Section 3.1.3 and 3.2). As a

result, Member States the most affected by the regulatory competition (Germany, the Netherlands) have undertaken reforms to ensure that their national corporate forms are more responsive to entrepreneurs'

needs. For German reform see reference in note 97; for the Dutch reform see: http://english.justitie.nl/currer i ives2004/-call-for-simple-flexible-law-private-companies.aspx (consulted on
19 December 2006).

98 Simeon Djankov, Caralee McLeish, Rita Ramalho, Regulation and Growth, The World Bank, 17.03.2006, p. 2-5 (vailable at SSRN: http:/ssr.com/abstract=893321). The analysis is based on objectives measures of business
regulations in 135 countries (indicators of the Doing Business database of the World Bank in seven regulatory areas: starting a business, hiring and firing workers, registering property, getting bank credit,
protecting equity investors, enforcing contracts in the courts and closing a business). The results of the study reveals that government business regulation is an important determinant of growth. According to the
study the relationship between more business-friendly regulations and higher growth rates is consistently significant in various specifications of standard growth models. The study suggests that national growth
policies should put priority on reforming business regulations, e.g. the number of procedures to register a business or property could be decreased by combining them at a "one stop shop" for businesses.

99 Crain, W.M. 2001. “The Impact of Regulatory Costs on Small Firms.” Report prepared for the Office of Advocacy, U.S. Small Business Administration.
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This choice between limited and extensive approach will affect the extent of freedom of
establishment given to companies. The limited approach would reduce freedom of companies
to decide whether they want to transfer their registered office alone or together with the head
office. In such case the potential impacts of the proposal will be limited. The extended
approach, giving companies full freedom in that respect, will have a greater impact. Legal
certainty provided by each option is the third relevant criterion in the assessment of the
options.

Table 14. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria

The principle

Freedom of establishment

Expected impacts

Legal certainty

Status quo

No action

+++

+++

Option A.1: The limited approach

++

+

Option A.2: The extensive approach

+H+

Concluding, in order to achieve a clear and easy solution for European companies Community
action should be based on the principle that when the company moves its registered office to
another Member State it should be free to decide whether it wants to move its real seat at the
same time or not. This approach would provide flexibility to companies and at the same time
would ensure that possible risks to the interests of stakeholders are eliminated. It would also
enable regulatory competition between the Member States' company law systems and
encourage reforms of the less efficient systems, which should have positive effect on the
economic growth in the EU.

If no action is taken, companies could use the cross-border merger directive to carry out the
transfer of the registered office. However, whether a company would have freedom to move
its registered office together or without its headquarters would depend on whether the home
and the host Member State apply the real seat or the incorporation principle. Therefore,
freedom of establishment given to companies would be somewhat more limited than in the
case of the extensive approach.

6.3.2. Applicable company law determining the legal form of a company

Option B.1: Application of the company law of the home Member State

This option would imply that a company would be governed by the company law of the home
Member State even after it has transferred its registered office abroad. In this scenario, the
transfer of the registered office would not result in a change of the applicable company law or
a national corporate form acquired in the home Member State.

Even though this solution would allow companies to move their registered offices freely
around the EU, it could cause legal uncertainty and the lack of proper administrative control
over such company.

In particular, after the transfer of its registered offices to the host Member State the company
would retain the national corporate form of the home Member State and would continue to be
subject to its company law. However, the home Member State could no longer control the
company's compliance with its national rules as the company would lose the link with its legal
order (it would be removed from the home country’s commercial register). Even though such
control could, theoretically, be exercised by the host Member State, this would require the
application of a foreign (home Member State's) company law by that state. This solution is
not currently feasible due to the considerable differences in the national company laws.
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In this context it should be considered whether the principle of home country control,
provided for in other Community measures (e.g. in the financial services sector), might also
be followed in the company law field. Therefore, a solution allowing the Member State to
exercise control over a company which is incorporated under its law would be superior.

Finally, this approach would not enable companies to change the legal regime applicable to
them by transferring the registered office as the transfer would not imply a change of the
applicable law.

Option B.2: Application of the company law of the host Member State

This option would envisage that, following the transfer of the registered office a company
should adopt a corporate legal form available in the company law of the host Member State
and would be subject to the corporate rules of that State. This would result in the necessity of
adaptation of the form of the company to the requirements of the host Member State.

The advantage of this approach would be that the companies could change the legal regime
applicable to them as well as the corporate form by moving to a country of their choice (see
section 3.3 for the possible motives of the companies to move to a different country). It would
also ensure efficient supervision and control over the proper application of the corporate law
as it would be seized with the national authorities of the Member State where the company is
registered. This option would not require the application and/or interpretation of foreign law
by the national supervisory authorities, hence lesser disputes would emerge.

Comparing the options

This choice may affect mainly (i) the legal certainty and (ii) the complexity of the legislative
framework as well as (iii) the level of supervision/control over the companies by the public
authorities. Option B.2. would be better solution if the Community action is taken. The 'no
action' option (i.e. the cross-border merger directive) would also result in the application of
the host Member State's law following the merger. The degree of legal complexity of the
cross-border merger transaction is not substantially higher than the direct transfer of the
registered office, to the extent that a new company must be created in the host Member State
in addition to the standard procedure (see the detailed comparison of the procedures in Table
13).

Table 15. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria Legal certainty Legal complexity Supervision/Control
Applicable law
Status quo +
No action ++ + +
Option B.1: Law of the home Member State +
Option B.2: Law of the host Member State ++ ++ ++

6.3.3. Shareholders' rights
Option C.3: Information rights and decision at the general meeting by simple majority

This option would ensure that the decision on the transfer of the registered office is taken by
the owners of the company, i.e. the shareholders. Such approach would be appropriate given
the importance of the decision for the company's life and its likely effects for the financial and
other interests of shareholders.

This option would also enable shareholders to take a fully informed decision at the general
meeting following the examination of the draft terms of transfer and the management report
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explaining and justifying the transfer.

However, the solution allowing a decision on transfer to be taken by simple majority would
make it possible, in public companies with block-holdings, for one or two majority
shareholders to decide on the transfer. In private companies, often SMEs, the personal aspects
of the enterprise could be damaged.

Option C.4: Information rights and decision at the general meeting by qualified majority

This option, like option C.3, would ensure that shareholders are properly informed. It would
also secure that the decision on transfer, crucial for the company, is taken by the same
qualified majority as the majority required for other important issues, such as the amendment
of the memorandum or the articles of association. Given that the transfer would result in a
change of the company law regime applicable to the company a high level of consent between
the shareholders of the company should be secured.

Qualified majority would also provide a means to protect minority shareholders as they would
more easily achieve a percentage of votes required to block the decision.

Comparing the options

Two overall objectives have been defined on this project (i) improve competitiveness of
existing companies by ensuring that companies can fully enjoy the freedom of establishment
while (i1) guaranteeing that the rights of shareholders and stakeholders are protected. There is
always a trade-off between both objectives. The more stringent are the protection rules the
less space there is for a company to enjoy its freedom of establishment. Therefore, these
options will be compared according to the extent to which they respect the freedom of
establishment and the shareholders' and stakeholders” rights. In the case of 'no action' (i.e. the
cross-border merger directive) the situation would be similar to the option C.4 as the cross-
border merger directive requires the general meeting's decision on merger to be taken by a
qualified majority.

Table 16. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria Freedom of establishment Shareholders’ rights Minority shareholders' rights
Shareholders
Status quo + 4+ T+
No action ++ +++ ++
Option C.3: Simple majority +++ ++
Option C.4: Qualified majority ++ +++ ++

6.3.4. Minority shareholders” protection
Option D.3: Sell out rights

This option would provide for minority shareholder protection rules at the EU level, notably it
would allow the shareholders who oppose the transfer to opt out, i.e. to sell their shares to the
company (which would be obliged to buy them) or to the other shareholders.

While providing for solid protection of minority interests this solution would significantly
raise the financial and time costs of the transfer for the company. Besides, the sell out right is
very distant from some Member States' legal system and its introduction could compromise
the success of the proposal. Choosing this option would disproportionately limit the freedom
of companies and the flexibility of the Member States.

Option D.4: The requirement that the Member States decide on the means of protection

This option would ensure the protection of the interest of the minority shareholders in every
Member State, but would not imply harmonisation of the rules. This would allow the Member
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States to decide on the scope and the content of the minority protection measures. Given that
the transfer of the registered office may have a serious impact on the minority interests (e.g.
new board structure, new system for appointing directors, etc.), the appropriate protection of
their rights has to be ensured. However, in order to respect the different traditions of the
national rules, the differences in approach to private and public companies, etc. flexibility
should be given to the Member States. As a result, the protection of the interests of the
minority would be ensured, while the Member States would not need to modify their laws
substantially and no unnecessary new regulation would be imposed on the companies. This
solution is in line with the requirement of proportionality, it involves some uncertainty on the
actual level of minority protection and the nature of the rules.

Comparing the options

The criteria of the comparison are (i) freedom of establishment and (ii) the level of minority
protection and (iii) the proportionality of the rules. The assessment of the option leaving the
establishment of the protection rules to the Member States (D.4) is based on the assumption
that they are prevented, by a general clause contained in a measure, from introducing rules
which would have the effect of hindering the freedom of establishment. In the case of 'no
action' (i.e. the cross-border merger directive) the situation would be analogous to the option
D.4.

Table 17. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria Freedom of establishment Minority shareholders' protection Proportionality
Minority shareholders Principle
Status quo + +/+++ ++
No action +/++ +H/+++ -+
Option D.3: Sell out rights + +++
Option D.4: Member States’ rules +H4+ +AH++ ++H

6.3.5. Creditor protection
Option E.2: Information rights

This option would ensure that creditors are properly and timely informed about the transfer,
1.e. have the possibility to examine the draft terms of the transfer and the management report
on the characteristics and consequences of the transfer. This would reduce the risks involved
in the transfer of the registered office to another Member State. As the shareholders of the
company must receive appropriate information on the transfer, giving creditors access to the
same information would not create high additional costs for the company.

Nevertheless, the possibility to obtain security for creditors' claims or any other protection
measure would solely depend on the rules provided by the national legislation and/or on
individual agreements between creditors and the company.

OptionE.3: Information rights and security for claims

This option would ensure a higher level of protection of creditors compared to option E.2 as,
in addition to information rights, it would introduce security for creditors' claims in relation to
the transfer.

This option would result in the harmonisation of the basic protection rules at the EU level.
The rules would ensure more extensive protection of creditors' rights but they would add —
sometimes unnecessary — financial and time cost to the transfer (e.g. when there are no
creditors in the home Member State or when the company leaves a branch in the home
Member State and the creditors' claims are not at stake). Nevertheless, there may be creditors
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and claims that should be protected but the costs of a general obligation on the companies
would exceed the potential benefits which may be better achieved by less burdensome means.

Option E.5: Information rights and the requirement that the Member States decide on other
means of protection

The possibility to examine the draft terms of the transfer and the management's report is
essential for creditors in order to be able to assess the consequences of the transfer of the
registered office.

This option would ensure, in addition to information rights, that the Member States introduce
other measures for the protection of creditors. It would ensure respect for the traditions of the
national approaches to the creditor protection and would allow the Member States to decide
on the content of the particular measures. This solution would not impose unnecessary
regulation, neither would result in harmonised rules but it would ensure the protection of the
interests of creditors in every Member State. Therefore it is in line with the principle of
proportionality.

Comparing the options

The same criteria, as defined in point D for minority shareholders’ rights, will be used to
compare these options with respect to creditors. In the case of 'no action' (i.e. the cross-border
merger directive) the situation would be analogical to the option E.5.

Table 18. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria Freedom of establishment Creditors” rights Proportionality Principle
Creditors
Status quo + +/++ ++
No action ++ +++ +++
Option E.2: Information rights et + +
Option E.3: Information rights and security for + ++
claims
Option E.5: Information rights and Member ++ +/++ ++
States’ rules

6.3.6. Employee participation rights

Option F.1: Information/consultation rights and application of the rules of the host Member
State on participation

This option would establish a clear principle, but could have negative impact on the
employees participation rights in the case where a company would move to a Member State
with no or weaker employees participation rights than in the home Member State, i.e. the
employees would lose these rights or their rights would be diminished following the transfer
of the registered office. Besides, the application of the host rules would have a chilling effect
on the companies wishing to avoid increased employees’ participation rights. This could limit
the mobility of the companies to the countries with similar level of employee participation
rights (e.g. UK, LV, EE and BE which have no such rights or countries which have similar
arrangements for employee participation).

Option F.2: Information/consultation rights and application of the rules of the host Member
State with the safeguards ensuring that existing employees' participation rights are not
diminished without their consent

This option would provide for a balanced solution. It would ensure that in the situation
described in the point above (option F.1) employees’ participation rights would not be lost or
diminished as a consequence of the transfer of the registered office.
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This solution would ensure that the approach remains coherent with other EU measures on
cross-border restructuring (i.e. the cross-border merger directive and the Statute for a
European Company). It would envisage that the scope of the participation rights must be
negotiated with employee representatives according to a harmonised procedure. If the
negotiations fail, the default rules on employees’ participation, harmonised at the EU level,
would apply. The negotiations would make the procedure of the transfer of the registered
office longer and more complex.

Option F.4: Information/consultation rights and application of the home Member State rules

This option could have different results depending on the laws of the particular home and host
countries. If the company would move e.g. from Member State with no employee
participation rights to Member States providing for such rights, it would be able to move to
such country without introducing employee participation rights. The transfer in such situation
would be easier and less burdensome and, therefore, would likely result in the increased
mobility of companies. However, in the reverse situation (i.e. the company moving from the
Member State with employee participation rights to the one with no such rights), the company
would need to keep the participation rights in the form required by the home state law.

Besides, since the employee participation issue belongs to corporate law (as it concerns the
board composition), this option would imply a general exception from a principle that after
the transfer the company law of the host Member State applies. In this respect, option F.2
provides for a more balanced solution.

Comparing the options

The options will be measured against the two main objectives of the proposal, the third
criteria in this case is the coherence with other EU rules. It should be noted that the impact of
the options on freedom of establishment and the employees' rights would differ, depending on
whether a company comes from a country with employees' participation system to a country
with no/weaker system or the reverse situation occurs.

In the case of 'mo action' (i.e. the cross-border merger directive) the situation would be
analogical to the option F.2.

Table 19. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria Freedom of establishment Employees” participation rights Coherence
Employees' participation
Status quo ++ -+
No action ++ + ++
Option F.1: Application of the rules of the host ++ -+
Member State
Option F.2: Application of the rules of the host ++ ++ +++
Member State with safeguards
Option F.4: Application of the rules of the home ++ =-
Member State

6.3.7. Summary of the identified possible package of suggested content options

The analysis and comparison of the content options of the possible measure and the 'no action'
option does not give a clear answer as to which of the general options, i.e. 'no action' or
'Community action', would best meet the pre-defined assessment criteria. If there would be a
Community measure, the following content options could be appropriate:

Table 20. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Content option Suggested content options

A. The principle Option A.2: The extensive approach
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Option B.2: Law of the host Member State
B. The applicable law determining the legal form of the company

Option C.4: Qualified majority
C. Shareholders' rights

Option D.4: Member States’ rules
D. Minority shareholders” protection

E. Creditors' protection Option E.5: Information rights and Member States’ rules

F. Employees' participation Option F.2: Application of the rules of the host Member State with safeguards

However, the mo action' option could well meet the defined policy options i.e. improve
efficiency and competitive position of existing European Companies as well as guarantee the
effective protection of the interests of the main stakeholders in respect of the transfer. At the
same time, it would be a more proportionate solution as there would be no new legislation.

6.4. Instruments

6.4.1. Recommendation

The recommendation would not be sufficient to ensure the recognition of the right of the
transfer of the registered office by all Member States. As it was already explained in section
3.6.2, an action taken only by some Member State is not sufficient to ensure corporate
mobility across the EU. In order to enable all European companies to move their registered
seat from and to any EU country, all Member States have to provide such possibility.
Otherwise the principle of freedom of establishment would remain an illusion and companies
would not be able to fully use their right to freedom of establishment.

In particular, the recommendation would not secure the adequate level of legal certainty. The
instrument should provide for a transfer procedure during which an appropriate co-operation
between the competent national authorities must be ensured. The lack of or different
implementation of certain provisions in different Member States could result in legal
uncertainty. In the public consultation, several respondents emphasised that enhanced
certainty is needed on the transfer of the registered office.

Similar problems would emerge in relation to the rights of the stakeholders. If the
Commission aims at ensuring that every Member State provides for the protection of the
rights of the creditors and the employees, it would not be sufficient to choose a regulatory
instrument that allows Member States to freely select whether and which standards they

apply.
6.4.2. Directive

The directive is an instrument best suited to guarantee basic common rules, applicable in all
Member States, while respecting national specificities. This view was shared by the
respondents to the public consultation. In particular, the need for a directive to ensure a proper
protection of the interests of creditors, shareholders and employees in relation to the transfer
as well as a formal procedure for the transfer was underlined.
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A Directive is a less intrusive way to achieve the objectives set out in section 4 as well as
more adequate as regards the content of the proposal, therefore, it fully respects the
proportionality principle.

6.4.3. Regulation

This instrument is normally only used in the field of company law in exceptional cases, e.g.
when a new type of supranational corporate form (such as the European Company) is

created'”. The most common basis for measures in this field, clearly provided for in the
Treaty, is a directive.

The adoption of a regulation would provide for common rules directly applicable across the
EU. However, the costs of such solution would be significant as it would require adoption of
uniform rules in respect of the transfer of the registered office in all the Member States and
would not guarantee flexibility for national specificities deeply embedded in corporate law.

In order to ensure the effective cross-border transfer of the registered office, certain
procedural and substantial rules have to be put in place. Most of these rules already exist in
the national legal systems, although they differ from one country to another.

To ensure the transfer of the registered office, it is sufficient to co-ordinate the national laws
and introduce minimum standards on the cross-border aspects of such transfer. Therefore, a
rigid approach of a regulation is not necessary and would be against the proportionality
principle.

6.4.4.

The choice of an instrument may have an effect on: (i) legal certainty; (ii) proportionality (i.e.
whether the instrument chosen is the least interventionist to achieve the objectives, e.g.
directive should be preferred over the regulation); (iii) adequacy of the instrument with regard
to the content of the proposal.

Choice of an instrument

Table 21. Comparison of the options (positive effect: +; neutral effect: =; negative effect: -).

Criteria Legal certainty Proportionality Adequacy

Instruments

Status quo

No action

++

+++

++

Recommendation

++

Directive

++

++

Regulation

-+

The analysis of the content options suggests that the two preferred options are: 'no action' or a
directive. However, in terms of the proportionality test, it is not clear that adopting a directive
would represent the least onerous way of achieving the policy objectives. Considering that the
practical effect of the existing legislation on cross-border mobility (i.e. the cross-border
merger directive) is not yet known and that the Community approach to the issue of the
transfer of the registered office might be clarified by the Court of Justice in the near future, it
might be advisable to wait until the impacts of those developments can be fully assessed and
the need and scope for the EU action better defined.

100 http://europa.eu/rapid/pressReleasesAction.do?reference=IP/01/1376&format=HTML&aged=18&language=en&guiLanguage=en .
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7. EVALUATION AND MONITORING

Should a measure on the transfer of the registered office be adopted, the Commission, with
the help of the company law expert groups (i.e. Company Law Expert Group and the
Advisory Group on Corporate Governance and Company Law), will closely monitor and
evaluate the results and impacts of such measure.

This process will be developed in two steps:
7.1. The monitoring

In the case 'no action' option is chosen, the Commission will monitor the implementation of
other measures and assess over time the practical effect of developments identified as possible
means of achieving policy objectives defined in Chapter I'V. In particular, an evaluation report
on the European Company Statute, together with the recommendations on possible
amendments, will be issued in the course of 2009. An evaluation report on the European
Cooperative Society shall be delivered in 2011.

Furthermore, the implementation of the cross-border merger directive will be monitored
within the standard Commission procedures. In addition, information on the application of the
directive in Member States will be gathered with the assistance of the Company Law Expert
Group and the Advisory Group on Corporate Governance and Company Law. A revision of
the directive is foreseen for 2012 on the basis of the experience acquired in applying it.

If there were to be a measure on the transfer of a company's registered office, the
Commission, with the assistance of the Advisory Group on Corporate Governance and
Company Law, will examine each year:

e The process of transposition and implementation of the measure.
e [ts first results and impacts (once the implementation deadline expires).
¢ Quantification of the number of companies transferring their registered office

e Identification of the trends in the transfer of companies (the Member States
receiving and losing companies, types of companies moving their registered
office)

In order to prepare this review, Member States (through the Company Law Expert Group)
will be required to collect the following information regarding the companies transferring
their registered office to the Member State's terrirory:

e Country of origin.
e Legal form, before and after the transfer.

e Main characteristics of the company: number of employees, total turnover, total balance
sheet etc.

7.2. The evaluation report

If there were to be a measure on the transfer of a company's registered office, it should be
subject to a complete evaluation exercise in order to analyse its effectiveness, efficiency and
relevance, and to decide whether additional measures or amendments are needed. This
evaluation exercise should be prepared five years after the end of the transposition period with
the help of the company law expert groups. The evaluation will be based on the information
and data produced by the ongoing monitoring measures, and complemented with additional
information collected from companies, Member States and stakeholders.
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In order to evaluate the results and the impacts of the new legislation, some evaluation
questions should be addressed:

Has the number of companies moving its registered office to a different Member State
shown an increase in the years following the transposition? Which Member States are the
recipients of companies and which countries do the companies leave? What are the reasons
for the transfer of the registered office?

Can existing companies in Europe freely move their registered office without losing their
legal continuity? How long does it take? How costly is it? Are there still obstacles that
have not been removed by the measure?

Has legal certainty been ensured in the process of the transfer? Are there any legal
ambiguities that should still be addressed? Have there been any risks identified that have
not been properly treated either by the Community law or by national legislation?

Has there been any impact on the rights of main stakeholders?
e Shareholders/investors
e Minority Shareholders
e Creditors
e Employees

Have there been any reforms of the national company laws of the Member States aiming to
attract the companies' registration as a result of the measure? Have any legal systems
emerged as the favourite destinations of European companies?

Annexes (in a separate document)
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