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1. Introduction

The regulatory framework for electronic communications which entered into force in 2003 introduced the 'Article 7 procedure' — an EU consultation mechanism which aims at ensuring a consistent regulatory approach within the EU. The recently revised telecoms rules
 confirmed the central role of the Article 7 procedure in promoting a competitive single market for electronic communications services. They give the Commission additional responsibilities for imposing and implementing remedies. This is intended to give market players greater legal certainty when they invest in telecoms across borders.

Since 2003, telecoms markets have become more competitive and services and products increasingly accessible across Europe. This is partly the result of action by national regulatory authorities (NRAs), for example imposing access and pricing obligations on operators with significant market power (SMP), and partly because the Commission’s supervision of NRAs` draft regulatory measures has ensured a consistent approach to regulation across the EU. Regulation has undoubtedly become more focused on persistent bottlenecks, and regulatory procedures have become more streamlined and effective.

However, problems remain. The single market for telecoms is far from being a reality and further efforts need to be made. Not all Member States are advancing at the same pace with their market reviews. Not all NRAs follow the appropriate regulatory approaches, especially when it comes to remedies for tackling competition problems. The resulting complex picture of competitive conditions that differ from one Member State to another thus continues to hamper the further development of the internal market. While incumbent operators generally still have SMP, particularly in upstream fixed telephony and broadband access markets, Next Generation Access (NGA) networks are being rolled out across Europe. Their deployment requires substantial investment, but the demand for services that need high-speed broadband connections remains uncertain. To foster investment and innovation, it is therefore necessary to provide regulatory certainty for investors while maintaining effective competition. 

This Communication presents the major trends and issues encountered since the Commission’s 2007 Communication on the market review process
, up to the end of 2009. It shows how and to what extent the Commission’s oversight role under Article 7 of the Framework Directive
 has been instrumental in working towards a single European telecoms market. Finally, it identifies several key areas in which the Commission may be required to provide further guidance to Europe’s telecoms regulators to ensure a level of consistency and predictability that will give market players the confidence to further invest in the EU market.

2. Progress on market analyses

NRAs have made uneven progress with their market analyses under Article 7 of the Framework Directive. Some have started their third round reviews, while others are still in the first round
. The Commission has reviewed more than 1000 notifications from NRAs and issued comments on about 60 % of them. In about 4 % of cases, NRAs withdrew their notified draft measure after receiving reasoned advice from the Commission. In less than 1 % of all cases the Commission objected to the intended regulation
. The Commission has always responded to NRAs’ draft measures in order to provide guidance and ensure a consistent yet appropriately nuanced regulatory approach across Europe. Experience shows that, on balance, NRAs take due account of this guidance.

3. More streamlined and focused regulation

Ongoing technological developments and the enforcement of telecoms regulation in the Member States have, over the years, lowered market entry barriers and enabled alternative operators to increasingly constrain the market power of SMP operators. To re-focus regulatory efforts and resources on key competition bottlenecks, it was necessary to re-evaluate the 2003 Recommendation on relevant markets
 and to further streamline the Article 7 procedure.

A key insight of the 2007 Communication on the market review process was that the Article 7 procedure had been particularly successful in ensuring a consistent interpretation of where regulation is appropriate, but less successful in identifying which regulation is needed. Since then, however, several NRAs have found that, within certain telecoms markets, effective competition came to some geographical areas sooner than others. The question as to where regulation is appropriate was thus raised again.

Regulatory remedies still vary across Europe, even where the underlying market problems are very similar. This is a serious impediment to achieving a true single market. In particular, NRAs continue to apply divergent price-setting methodologies when regulating key access products that enable alternative operators to compete against the dominant undertakings which own most of the access infrastructure. The Commission has urged NRAs to use appropriate cost-accounting methods and to consult the actual level of regulated access prices across the EU.

3.1. Commission guidance under the Article 7 procedure — cross-cutting issues

3.1.1. Geographical differentiation

Regulation of wholesale inputs for broadband services has allowed competitors to invest in their own infrastructure (LLU
), and this has led to more competition, particularly in densely populated areas. Some NRAs have considered regionally differentiated competitive conditions when defining the geographical market, and have adjusted their regulation to take account of those differences between sub-national markets. Other NRAs have considered such differences when imposing remedies. To ensure a consistent approach to identifying genuine differences in competitive conditions, the Commission has advised NRAs to define separate geographical markets only when the competitive conditions in different geographical areas, and the boundaries between these areas, are stable over time.

3.1.2. Functional separation and commitments

Discussions on different forms of business separation of incumbent operators have been increasing in a number of Member States
. Under the current EU telecoms rules, NRAs can, in exceptional circumstances, impose remedies other than traditional access-related obligations, if authorised by the Commission. One such remedy is functional separation, which requires a dominant network operator to separate organisationally its network and its service provider businesses. The Commission has been stressing that commitments offered by SMP operators and accepted by NRAs, insofar as they aim at enforcing, modifying or replacing existing regulatory obligations, must be considered as directly related and/or ancillary to those existing regulatory obligations. As such, they must be subject to national and EU consultations before adoption, to ensure the transparency of the process and an adequate involvement of all stakeholders. NRAs must also ensure that separation commitments do not negatively affect investment by the incumbent and new entrants, and that alternative operators have at least the same access possibilities under a commitment-driven approach as under a purely regulatory approach.

3.2. Commission initiatives under Article 19 of the Framework Directive

3.2.1. Procedural Recommendation

In 2008 the Commission adopted a revised Procedural Recommendation
 to reduce the administrative burden of the regulatory process. To increase legal certainty for NRAs and market players and to ensure a timely implementation of regulatory measures, the revised Recommendation invites NRAs to notify simultaneously the market analysis and the (withdrawal of) remedies. To streamline procedures for NRAs and the Commission, it allows NRAs to use a 'short form' to notify four types of measures
. In principle the Commission will not comment on such notifications.

Since then, the Commission has received mostly short notification forms for markets that are no longer listed in the Recommendation on relevant markets and where the NRA considered that the market no longer warrants ex ante regulation.
 In one of these cases the Commission nonetheless urged the regulator to mandate an appropriate period of notice before actually withdrawing the existing obligations.
 Only a few cases related solely to changes in the technical details of a remedy.

3.2.2. Termination Rates Recommendation

Termination rates are on a downward trend, yet there are still large gaps between mobile termination rates
 and between fixed and mobile termination rates. The Commission's assessment of notifications regarding these markets revealed that these discrepancies are often due to differing regulatory approaches in terms of price control types, costing methodologies, the treatment of asymmetries and the implementation of glide paths. In its comment letters, the Commission therefore consistently invited NRAs to work towards the application of a coherent cost-accounting method, to apply a forward-looking long-run incremental cost model to bring termination rates down to a level reflecting the cost of an efficient operator, and to establish without delay glide paths to symmetric termination rates, so as to continue encouraging operators to become efficient as quickly as possible. 

To consolidate these principles, the Commission adopted a Recommendation on the Regulatory Treatment of Fixed and Mobile Termination Rates in the EU
, giving general guidance on this issue. This Recommendation sets out clear costing principles to be applied by NRAs when calculating termination rates. It states that termination rates should be set at the level of efficient costs as from 31 December 2012 at the latest, although less well-resourced NRAs may apply alternative methodologies aiming at the recommended objective until 1 July 2014.

4. Regulatory developments

4.1. Fixed retail access and wholesale call origination

4.1.1. Market definition

The Recommendation on relevant markets no longer distinguishes between residential and non-residential customers in the retail fixed access market since, in most Member States, contractual terms do not differ significantly between the two types of access. Nevertheless, the Commission has accepted the need to maintain this distinction in some countries
 in view of particular national market circumstances. When it comes to including broadband access services in the retail access market, the Commission has pointed out
 that NRAs must demonstrate that unbundled broadband and narrowband access products are substitutes, especially in terms of their function and their pricing structure. The Commission has expressed its doubts on the inclusion of wholesale access services in the wholesale call origination market, as access services complement rather than substitute call origination services.
 
4.1.2. Remedies

In both of the above markets, incumbents still have around 90 % market share in almost all Member States. The Commission was concerned with the effectiveness of both retail and wholesale regulation
 and stressed that NRAs should analyse the effects of existing wholesale remedies when assessing the need for retail regulation. Carrier (pre-)selection and wholesale line rental (WLR) are imposed in most Member States either in the access or in the call origination market. WLR allows alternative operators to climb the investment ladder towards full unbundling and to bundle their offers in the retail markets. Where WLR was not imposed or properly implemented
, the Commission invited the NRAs
 to reconsider this obligation.

In its comment letters, the Commission mainly addressed the proposed price control and cost accounting remedies.
 It invited NRAs to impose or maintain price control obligations where wholesale regulation had not yet proved sufficient to ensure competition at retail level
 or where there was a risk of overpricing by the SMP operator
. In several cases, comments concerned the lack of detail in the notifications
, as this fails to ensure adequate transparency and legal certainty for market players. In addition, the Commission commented on the differentiation of the transparency obligation within the same relevant market
 as well as on the non-imposition of accounting separation
. In one case, the Commission reminded the NRA that commitments offered by the incumbent, replacing or supplementing existing remedies or introducing new ones, must be notified under the EU consultation procedure.

4.2. Fixed and mobile termination

4.2.1. Market definition

NRAs continue to define each individual fixed and mobile network operator as a distinct relevant market for call termination and have also consistently found SMP. In mobile telephony, some NRAs have identified relevant call termination markets for mobile virtual network operators (MVNOs) where such operators can determine their commercial terms and conditions for termination independently of their host networks
.

4.2.2. Remedies

Both in its comment letters and its Termination Rates Recommendation, the Commission has urged NRAs to set termination rates at the cost of an efficient operator
, thus implying a symmetric level
. In particular, the Commission pointed to the use of a forward-looking LRIC
 model
 and underlined that glide paths towards an efficient rate should be set without delay
 and notified under the Article 7 procedure
. In seeking to define relevant costs, the Commission continued to highlight the importance of LRIC models using the current costs of an efficient operator employing efficient technology
. Furthermore, the Commission underlined that relevant costs considered for wholesale call termination charging purposes are typically the additional costs involved in providing the service
. NRAs are increasingly committing themselves to apply the costing approach set out in the Commission’s Termination Rates Recommendation
.
4.3. Wholesale broadband markets

4.3.1. Market definition

The efficient roll-out of NGA networks is, as highlighted in the Digital Agenda
, a priority for the Commission. NGA deployment had a particularly strong impact on market definition —both in the market for wholesale fixed network infrastructure access, including shared or fully unbundled access (LLU), and in the market for wholesale broadband access (WBA). This was because NRAs had to decide on the inclusion of access products based on different types of infrastructure (FttN
, FttH
 or VDSL).

The Commission has repeatedly held that, where similar services can be provided over both copper and fibre networks, both should be regarded as substitutes and part of the same relevant market. Accordingly, where NRAs decided to include fibre-based access products in the definition of the LLU and WBA markets
, the Commission endorsed this inclusion. Where NRAs excluded such products
, this was in general due to factors such as the lack of (an extensive) fibre access network deployment. In such cases, the Commission called on the NRAs to monitor market developments, taking into account the increasing availability of fibre networks and operators' rollout plans.

A recurrent issue was the inclusion of cable in the WBA market, on the basis of direct
 or indirect constraints
. The Commission acknowledged that, even in the absence of a relevant wholesale cable access offer, competition at the retail level from vertically integrated undertakings could exert an indirect constraint, but that this constraint should not usually alter the market definition and should, instead, be taken into account in the context of the SMP assessment.
 In one case, given present national circumstances, the Commission accepted the inclusion of mobile broadband connections in the residential retail broadband market as a direct substitute for xDSL and cable broadband access products. This allowed the deregulation of the wholesale broadband access market as regards the supply of broadband connections to residential customers.

4.3.2. Remedies

The LLU market was found to be non-competitive and is regulated in all Member States that have notified it. The WBA market was found to be non-competitive in almost all Member States with the exception of Malta
. In the UK and Portugal, the market was geographically segmented and parts of the national territory were found to be effectively competitive. 

As with the proper delineation of markets, the most important developments with regard to remedies are linked to the deployment of NGAs. In the LLU market, some NRAs put in place obligations to ensure access to the sub-loop, ancillary services (co-location) and appropriate backhaul in the FttN scenario
. As regards access to FttH, some NRAs mandated unbundled access to fibre loops
 at cost-oriented prices, including a risk premium
. Two NRAs proposed to mandate access to in-house wiring on all operators rolling out fibre lines into the homes of consumers, regardless of whether these operators have SMP. This is known as 'symmetric' regulation.
 Another significant development is the proposal to oblige the incumbent to grant access to civil works infrastructure
. Some Member States also explicitly addressed the issue of transparency
 and of migration from copper to fibre networks
. Where this was not the case
, the Commission invited the NRAs to develop remedies spelling out the details of the migration process, since business cases for alternative operators are substantially affected by this migration and by the dismantling of exchanges. In any event, the variety of approaches followed by NRAs underlines the need for further guidance by the Commission.

In the WBA market, some NRAs imposed limited or no remedies on certain networks or functionalities, considering the obligations imposed in the LLU market.
 Here the Commission emphasised the need to monitor the market to ascertain whether remedies imposed in the LLU market are sufficient to produce effective competition at retail level and, if not, to impose the appropriate remedies in the WBA market. 

An examination of the methodologies applied for defining cost orientation has shown that the NRAs` approaches differ unnecessarily. What is needed here is a more coherent approach, to regulatory accounting for key inputs across Europe.
4.4. Leased lines

4.4.1. Market definition

Functioning leased line markets are important for competition and NGA deployment. The precise delineation between the trunk and terminating segments of leased lines is highly dependent on the topology of each national network. Some NRAs segmented wholesale terminating segments of leased lines according to bandwidth
. Other NRAs instead identified significant geographical variations in competitive conditions and proposed to define separate geographical markets
. One NRA
 segmented terminating segments of leased lines according to their intended use and proposed to deregulate leased lines connecting with base stations of mobile network operators. The Commission accepted that it was technologically neutral to include in the market definition wholesale leased lines with alternative interfaces, such as Ethernet-based products that are functionally equivalent to traditional interfaces in terms of their capacity and connectivity to leased lines.

4.4.2. Remedies

All NRAs that notified the market for terminating segments of leased lines found that the fixed incumbent operator had SMP
. The Commission stressed that the scope of the proposed obligations should be limited to remedying the lack of competition in the market concerned.
 Regulatory obligations should not be imposed for too long a period if competitive conditions are likely to improve in the short or medium term
. On price control obligations, the Commission recommended direct regulatory intervention rather than self-regulation by the incumbent operator
. With regard to the markets assessed as competitive, the Commission stressed that regulatory obligations should be withdrawn only after a transition period long enough to enable operators to eliminate remaining bottlenecks in their networks.

4.5. Outlook

The revised EU telecoms rules will give the Commission additional responsibilities with regard to the imposition and implementation of remedies by NRAs. In ensuring that the EU regulatory framework is applied consistently, the Commission will work closely with the newly created Body of European Regulators in Electronic Communications (BEREC), in order to develop a single market for electronic communications services, to the benefit of consumers and businesses.

The Article 7 procedure has allowed the Commission to identify areas where more focused regulation is desirable, where new forms of regulation seem to be emerging and where withdrawal of regulation could be possible. In this context, the Article 7 procedure provides key insights for the Commission’s regular review of the Recommendation on relevant markets. However, the Article 7 procedure has also shown that NRAs are still applying divergent approaches to similar competition problems. This impedes the development of a true single market. Examples include the imposition and implementation of WLR, the treatment of fibre access products in wholesale broadband markets and the application of costing methodologies for calculating access or interconnection charges. The Article 7 procedure has also revealed that regulatory approaches are evolving on the basis of separation commitments by incumbents in markets where traditional obligations have been found insufficient to tackle persistent market failures. This shows that NRAs need further guidance on regulatory principles to avoid a patchwork of approaches across the EU, as this would hamper the further integration of markets across borders. The Commission is currently finalising its Recommendation on regulated access to Next Generation Access Networks (NGA), which builds on Commission guidance provided in the frame of national broadband market reviews. The Commission, together with BEREC, may need to provide further guidance to NRAs on the consistent implementation of separation commitments and remedies.

5. Conclusions 

By ensuring focused and consistent telecoms regulation in the EU, the Article 7 procedure remains key to promoting a single market for electronic communications services. The transparency built into the Article 7 consultation mechanism has already allowed it to provide very helpful guidance to NRAs. While notifying regulators generally took the utmost account of Commission comments, other NRAs have used them as guidance for their own regulatory strategies. This was particularly true when it came to defining product and geographical markets and assessing the competitive conditions in relevant markets. In addition, the revised Recommendation on relevant markets and the new Procedural Recommendation have streamlined the regulatory process and focused the efforts of NRAs and the Commission on those markets where bottlenecks persist. To achieve greater consistency in applying remedies, the Commission has adopted the Recommendation on the regulatory treatment of mobile and fixed termination rates in the EU and is currently finalising its Recommendation on regulated access to Next Generation Access Networks. Finally, the telecoms reform package gives the Commission and BEREC additional responsibilities pertaining to the imposition and implementation of remedies. This will further facilitate the development of a single market for electronic communications. 
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