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2.1.

BLBEJIEHUE

C mHacrosmara 3eneHa kHura EBporelickata KOMHCHS TPUKAaHBA BCHYKH
3aWHTEPECOBAHU JINIA J1a U3pa3siT MHCHUE 10 HAOesI3aHUTEe MTPOOJIEMH BB BPh3Ka C
MpepasriIekKIaHeTO Ha JOCTIKEHHUATa Ha mpaBoTo Ha OOIIHOCTTA 3a 3alWTa Ha
MOTpeOUTENUTE, KaTo M3MpaTAT MHEHHsTa cH (00o3Ha4YeHU C ,,MHEHHWE OTHOCHO
3eneHaTa KHUTa 32 MpepasriiekIaHe Ha JOCTHKEHHITa Ha TpaBoTo Ha OOIIHOCTTA 3a
3ammuTa Ha moTpedurenute*) He mo-kbcHO OoT 15/05/2007 Ha cnenHus ampec:

European Commission

Directorate-General Health and Consumer ProtectionRue de la Loi 200
1049 Brussels

Belgium

i Ha enekTponeH anpec: SANCO-B2@ec.europa.eu

[lonyyenure MHEHHS M KOMEHTapu Iie Obaar myOnukyBanu Ha HHTepHer
CTpaHMLaTa Ha [eHepaiHa OUpeKuus ,,3ApaBe W 3allUTa Ha MOTpeOuTenuTe Ha
EBpomneiickara kOMHCHSI, OCBEH aKO MOJATEIUTE Cca 3asBUJIM U3PUYHO HECHITIACHETO
cu 3a ToBa. KomucusTa 1me pasriesia noixy4eHUTe MHEHUS U 1e MyOIMKyBa pe3iomMe
npe3 mnepBoTo MmiectmMeceune Ha 2007 r. Bb3 ocHOBa Ha pe3yaTaTUTE OT
KoHcynTanusaTa, Komucusata e mnpereHd HeoO0XOAWMOCTTa OT 3aKOHOJATEeNIHA
WHUIMaTHBA. BCAKO 3aKOHOAATENHO MpeUIoKeHHe 111e Ob/ie MPUAPYKEHO OT OICHKA
Ha BB3JICUCTBUETO.

KOHTEKCT
es u cTaTyT HA NpepasrJieKIaHeTO

Komucusita nage xon Ha mpepasriekJaHETO Ha JOCTH)KEHHATAa Ha IPaBOTO Ha
OGuIHOCTTa 3a 3ammTa Ha motpeburenute mpe3 2004 T.', ¢ ornex Ha ycmemHoTo
peanu3upaHe Ha IeUTEe Ha WHHUIMATHBaTa ,,I1l0-moOpo 3akoHOmaTeNcTBaHE upe3
OTPOCTSABAHE W JIOMBJIBAHE HAa CHIINECTBYBAIIAaTa peryiaropHa pamka. [IpouechT Ha
npepasriexkaane ¢ omucaH B CroOmierwe or 2004 . OTHOCHO €BPOIEHCKOTO
JIOTOBOPHO TPaBO W PEBH3UpPAHE HAa JOCTIKEHHUATA Ha mpaBoTo Ha OOmIHOCTTA:
OBICIIH HACOKH .

Hacrosimoro mpepasriexxgaHe TMOKpHUBa OCeM JUPEKTHBH 3a 3alluTa Ha
3

norpedutenure’. OCHOBHATA IIeJ1 Ha MPEPA3TIICKAAHETO € J]a Ce TIOCTUTHE NCTUHCKU

BBTPELICH Ta3ap Ha MNOTpeOUTENNTe, KaTO Cce€ HaMepu TOUYHHUs OajlaHC MEXTY

COM(2004) 651 oxonuarenen, OB C 14, 20.1.2005 r., c1p.6.

COM(2004) 651 oxonuarenen, OB C 14, 20.1.2005 r., ctp.6.

N36poenn B mpunoxkenue 1I. Baxno e ma ce orOenexu, 4e Npu 1Mo30BaBaHE HA ,,JI0CTIDKEHUATa HA
mpaBoTo Ha OONIHOCTTa 3a 3amIWTa HAa TOTpeOHuTenuTe OOMKHOBCHO HE CE MMa IMPEABUM ISUIOTO
3akoHonarencTBo Ha EC 3a 3amuTa Ha motpedurenure. Taka Hanpumep, npueTata Hackopo JupekrruBa
OTHOCHO HENIOSUTHUTE THPTrOBCKH MPAaKTUKA HE € BKIOYeHa B JlocTIDKeHHsITa Ha MpPaBOTO Ha
OO6murHOCTTa 32 3ammTa Ha moTpedburenute. OCBEH TOBa, MOTaT J1a ObJAaT HAMEPEHU PEeauIia pa3nopenou
3a 3aIUTa Ha TMOTPEOHUTENNTE B CIICHU(PUIHOTO 3a PA3IUYHUTE CEKTOpH 3aKoHomareacTBo Ha EC, kato
HampuMep B 00JIaCTTa Ha €IEKTPOHHATA THPTOBHS Wi (UHAHCOBUTE yCIYTH.
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BUCOKOTO HHBO Ha 3allliTa Ha MOTPEOUTENUTE U KOHKYPEHTOCIIOCOOHOCTTa Ha
NPEANPUATHIATa, U €JHOBPEMEHHO C TOBAa CE€ TapaHTHpa CTPOrOTO CIa3BaHE Ha
NpuHIMIA Ha cyOcumumapHocT. B Hail-moOpus ciydail ciej NpUKITIOYBaHE Ha
neicTBreTo, TpsAOBa 1a Obe BH3MOXKHO J1a ce 00bpHEM KbM noTpedutenure oT EC ¢
JTyMUTE: “He3aBUCHMO B KOs Touka Ha EC ce Hamupare v OTKbJE KyIyBaTe — BalllUTE
OCHOBHH ITpaBa ca eqHakBU . ToBa ChOTBETCTBA Ha MO/AX0/Ia, BH3IPUET B ChOOIICHNE
Ha Komucusara otHocHo “IIporpama 3a rpaxaaHuTe — rapaHTUpPaHE Ha PE3yJITaTh 3a
EBpona”4.C APy TyMH, JOBEPUETO Ha IMOTPEOUTENUTE BBB BBTPEIIHUS Ia3ap
TpsiOBa fa ObJe MOBUIIABAHO YPE3 OCUTYPSIBAHETO HA BUCOKO PaBHUILE HA 3allUTa B
EC xato 1msuo. B cimydail Ha HepeaHoCTH, MOTpeOHTENHTE TpsAOBa Ja MOraTr na
pa3unTarT Ha PABHOCTOMHM MpaBa M BB3MOXKHOCTH 3a YJIOBIETBOPSBALIO TIH
paspelieHue.

Cpmo Taka TpsOBa Ja rapaHTupame, 4e (UPMUTE, OCOOEHO MAJKWUTE WU CPEIHHU
MPEANPUATHSI, 1Ie UMAT I0JI3a OT MO-TpeAcKazyeMa HoOpMaTHBHA Cpeia U OMPOCTEHO
€BPOIEHCKO 3aKOHOAATEICTBO, 3a Ja MOrar Ja HaMajsIT pa3XoJuTe CU 3a
NPUBCKIAHC B CbOTBCTCTBUC C TAX, U NMPUHOUIIHO Ja CC IO3BOJIM Aa ThPryBarT I10-
secHo B 1tenus EC, He3aBUCHMO KbE € CETATNIIETO HM.

[IpepasrnexxganeTo Ha AOCTHXKEHHATAa Ha mpaBoTo Ha OOIIHOCTTA 3a 3amIUTa Ha
MOTPEOUTENTUTE € YHUKAIHA BB3MOXKHOCT 32 MOJICPHU3UPAHE HA CHINECTBYBAIINUTE
JUPEKTUBH OTHOCHO TOTpeOMTENHTE, 3a Ja C€ ONPOCTH U YCHBBPUICHCTBA
HOpMaTHBHATa cpella KaKTo 3a MpOPEeCHOHAIUCTUTE, Taka M 3a MOTpeOUTEeNnTe, U
py HEOOXOAMMOCT Jla Ce MOAOOpH WM paslIupH IMpeajaraHata 3alura Ha
norpeOuTenure. ToBa HAIBIHO Ce BIUCBA B KOHTEKCTAa HAa MOJIEPHHU3AIUATA Ha
BbTpelIHus nasap. 11o tasu npuymHa, TUPEKTUBUTE CE MPEpasIVIeKaaT KaTo LsIo U
MOOT/ETHO, 3a Ja ce Ha0elekaT TEXHUTE OO HOPMATHBHU TIPa3HUHH U
HEIOCTAThIIM, KAKTO M CIICIU(PUYHUTE MPOOJIEMH 3a BCSIKA €HA AUpPEKTHBA. KakTo
CC NpCABUIKAA B IIbPBUA I'OAWIICH JOKJIaJ 3a MOCTUTHATHA HaHpeI["bKS, HacCTOsIIaTa
3eneHa KHUTA MPHUKIIOYBA TMPOYyYBATENHHUS €Tall Ha PEBU3UPAHETO, 0000IIaBa
IIbPpBOHAYAJITHUTC KOHCTATAllUX Ha Komucusara n IIpUKaHBa KbM H3JIaraHC Ha MHCHUA
OTHOCHO HSKOHM BapUaHTH 3a IpepasriiekJaHe Ha JOCTIKCHHATA Ha MPABOTO HA
O6mHocTTa 32 3ammra Ha norpedutenure. Koncraramuute Ha Komucusra ca
HaIpaBeHH B PE3yJITAT Ha CICTHUTE ACHHOCTH:

- CpaBHI/ITCJ'ICH AHAJIN3 Ha MPUJIAraHeTo Ha AUPCKTUBUTC B AbpPKAaBUTC-UJICHKU,
6
BKIIFOUHUTCIIHO C’L,H66HaTa U aJMHUHUCTPATHBHA IIPAKTHUKA .

— [Ipe3 nexemBpu 2005 r. Komucusita ch3mane moctossHHa paboTHA rpyma ot
eKCIiepTH Ha abpxkaBuTe-wieHKH. [Ipe3 2006 r. 6sxa mpoBeAeHU TPU CpEIIH,
MIOCBETEHU Ha MPepas3riie’kT1aHeTO Ha KOHKPETHHU TUPEKTUBH.

— [Tpe3 mppBoTO MOdyroaue Ha 2006 r. Osixa OpraHU3MPaHU PEAHIla CEMUHAPU
ChC 3aMHTEPECOBAaHM JIMIlA, B KOHTEKCTa Ha paborara BBpXy OOmara

COM(2006) 211 oxoHUTEICH.

[IbpBu roauiieH aokiaa Ha KoMucusTa OTHOCHO JIOTOBOPHOTO €BPOIEHCKO MPaBO U MpPEpasrieikKaaHe
Ha IOCTKEHUATa Ha mpaBoTo Ha ObmHoctTa, COM (2005) 456 okoHUATENICH.

CpaBHUTENHHUAT aHAIM3 HA EBPOMNEMCKOTO MpaBO B o0NacTTa Ha 3alUTaTa Ha IMOTPEOUTETUTE €
JOCTBIICH Ha anpec: http://ec.europa.eu/consumers/cons_int/safe shop/acquis/index_en.htm
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pedepeHTHA paMKa 3a eBPONEHCKOTO JOroBOpHO 1pao . Te3n ceMuHapy 6sxa
HACOYEHU KbM MpOoOJIEeMHUTE Ha JOTOBOPHOTO MPaBO, UMAIIM IpsKa BPb3Ka C
IpepasriekaaHeTO Ha JOCTIDKEHHATa Ha MpaBoTo Ha OONIHOCTTa 3a 3aIIuTa
Ha noTpeGuTenuTe’.

— AHanmM3 Ha  OTHOUIEHHWETO Ha TMOTpeduTenuTe ©  (GUPMUTE KBbM
CHIIIECTBYBAIIOTO  3aKOHOJATEIICTBO B  O0OlacTTa Ha  3am[UTara Ha
MOTPEOHUTENNTE M OTPAKEHHETO My BBPXY TPAHCTPAHHYHATA THPTOBHS .

Komucusita HampaBu © OIICHKA Ha TOBAa KaK MPEpa3TIeKIaHUTE KOHKPETHU
JTMPEKTUBH Ca TPHIOKEHH B JbP)KaBUTE-WICHKH. bsixa myOnuKyBaHW HOKIamy 3a
HU3NBJIHCHUCTO Ha JUPCKTHUBUTC 3a L[eH006pa3YBaHCTO Ha C€IWHHUIa MHpKalO u 3a
JMCTAHIMOHHATA THPTOBHS ', NPEACTOM MyONMKYBAHETO HA OKIAAW OTHOCHO
U3IIBJIHEHUETO Ha JIUPEKTHBaTa 3a MpoAak0a M TrapaHIMM Ha IMOTPEOUTEIICKUTE
CTOKHM (HapWyaHa IMO-HATATHK ,,JI[UpeKTHBa 3a MOTPEOUTEICKH MPOJAKOU), KAKTO U
Ha JHUPEKTUBAaTA OTHOCHO CHICOHHUTE pa3MOpEekIaHWs 3a 3alUTa WHTEPECHTE Ha
MOTpeOUTETUTE.

JIONBIHUTETHO KbM M3BBpIIEHATa padoTa, BCHUUKM 3aMHTEPECOBAHM CTPAHU I
MOJTyYaT KOHCYJITAIIMK TI0 KOHKPETHH MpoOJieMH, KOHcTatupanu oT Komucusita B
X0Jla Ha TPepasrIeKTAHETO HA TUPEKTHBHTE OTHOCHO MpojakOaTa Ha MaKETHU
TYpPUCTUYECKH IBTYBaHHS M TpojakOba mo goMoBeTe. Te me ObgaT pasriielaHd B
pabOTHH JOKYMEHTH, KOMTO Ie ce MyOnMKyBaT Ha HMHTEpPHET CTpaHUIaTa Ha
'l ,,3apaBe u 3amuTa Ha moTpeduTenuTe . Komucusra Habenssza peauia nmpoodaeMu
BBHB Bp’bSKa C I['bJII‘OCpO‘IHI/ITe TypI/ICTI/I‘-IeCKI/I IIaKCTu, 3a KOUTO CIICIIIHO Tpﬂ6Ba Ja ce
Hamepu paspemenne. C omrenq Ha ToBa, Kommcusara 3amovyna paboTa Io
MpeIIoKEHNE 3a TpepasriiexkTaHe Ha JUPEKTHBATAa OTHOCHO IpaBaTa 32 BPEMEHHO
[OJI3BaHEe Ha HEIBUKHUMO I/IMyLLIeCTBo12 .

B3aumMoBpBb3KH MeXIy NMpepasrjekIaHeT0 U OCTAHAJIOTO 3aKOHOAATEJICTBO HA
Oo0mHOCTTA

[IpenBua mMUPOKOTO MMOJIE, TOKPUBAHO OT MPAaBOTO Ha OOIIHOCTTA 3a 3alllMTa Ha
MOTPEOUTENUTE W TMPUTIOKPUBAHETO MY C JIPYTH AMPEKTHBH 3a BHTPELIHMS Mas3ap,
TpsOBa /1a ce HaIpaBHU OLIEHKA Ha Bb3JICHCTBUETO Ha MPEATIOKEHUATA 3a MOCIIEABAILN

Bumx cpobienne Ha Komucusita OTHOCHO €BPOMEHCKOTO JOTOBOPHO MPAaBO U MPEPasrIIeKIaHEe Ha
JIOCTIDKEHUSATA Ha 3aKOHOAaTelICTBOTO Ha OOmHocTTa: OBmenu Hacoku, COM (2004) 651
OKOHuareseH, ¥ mbpBus ['oauiieH gokian Ha Komucusta OTHOCHO €BPOIEHCKOTO JTOTOBOPHO MPABO U
TpepasriexaHe Ha JOCTKEHUATa Ha TpaBoTo Ha O6mHocTTa, COM (2005) 456 OKOHUATENEH.
OO6cpnenn Osixa ciaemnute Temu: llpogakba Ha TOTPEOUTENCKHM CTOKH (BKJI. OTTOBOPHOCTTAa Ha
JUPEKTHU TPOU3BOJMTENN), HEKOPEKTHH KIay3d Ha JOTOBOPH, 3aIbJDKHTENIHATA MPEII0rOBOpHA
uH(opMaLus NpU CKIIOYBaHE HA MOTPEOMTENICKM JOTOBOP, MPAaBOTO 3a OTTEINIIHE OT JIOTOBOpa M
oOesmiereHre Ha moTpeOuTens. Bk Bropus [omuineH mokiajz 3a Hampeabka oTHocHO OOrmiara
pedepenTHa pamka [...], KoiTo cienBa aa ce myonukysa mpe3 2007 r. Ha HHTEpHET cTpaHunarta Ha ['J]
»3IPaBe U 3alliTa Ha MOTpeOuTeIuTEe .

[Ipoyusane Ha EBpoapomersp 3a 3amuTara Ha MOTPEOWUTENWTE HA BHTPEIIHHS Ia3ap, OCHUIECTBEHO
npes (eBpyapu u MapT Mecel| 2006 r., MyOJIMKyBaHO CENTEMBPH 2006 r.
(http://ec.europa.eu/consumers/topics/eurobarometer 09-2006_en.pdf)

JIOCTBITHA Ha azpec: http://ec.europa.eu/consumers/cons_int/safe_shop/price_ind/index en.htm
JOCTBITHA Ha azpec: http://ec.europa.eu/consumers/cons_int/safe_shop/dist_sell/index_en.htm

Bmwx nokymeHta 3a KoHCynTauuss Ha KomucusiTa OTHOCHO BBIPOCHAaTa [UPEKTHBA Ha alpec:
http://ec.europa.eu/consumers/cons_int/safe shop/timeshare/consultation paper010606 en.doc
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neiicTBus 1o 3eeHara KHUra, B 00J1aCTH KaTo eJIeKTPOHHATA ThPrOBUSI HIIH MPaBOTO
Ha MHTEJEKTyalHa COOCTBEHOCT. I[lo-KOHKpETHO, IOCIeABaIUTe JEHCTBUA 110
3eneHaTa KHUTa He TpsOBa Ja BB3MPEMATCTBAT JEHCTBMETO HA Kiay3ara 3a
BBTPEIIHUS Na3ap OT JUPEKTUBATA OTHOCHO €JIEKTPOHHATA ThPrOBUSI.

[IpepasriexxaaneTo HsIMa JAa 3acerHe npasuiaTta Ha OOIIHOCTTa OTHOCHO KOJHM3UATA
Ha TpaBHU HOpMU. B Ta3u obmact Komucusita e mpeacraBuia 1B MpeIIokKeHUS 3a
perilaMeHTH: NpeIOKEHHE 3a PermaMeHT OTHOCHO NPWIOKHUMOTO IPaBO KbM
U3BBHIOTOBOPHU 3anbipkeHus (Pum II) u mpennmokenue 3a PermameHT OTHOCHO
MPUJIOKUMOTO TPABO KbM JTOTOBOPHH 3aabipkeHus (Pum I). BropoTo npemnoxenue
BKJIIOYBA pasmopenda, mpenjaramia KOJW3MOHHA HOpPMa MPU TOTPEOUTEICKUTE
JIOTOBOPH, KOSITO C€ ChCTOM B MpPUJIaraHe €AMHCTBEHO HA MPAaBOTO Ha Jbp)KaBaTa, B
KOSTO € o00M4aiiHOTO MecTonpeOuBaBaHe Ha TOTPEOHUTENs, TPU OIpEIEICHU
YCIJIOBHSL.

B crotBercTBHE ¢ OOsBeHaTa MH(poOpmauus B bsiaTa kHMra 3a moiuTHKaTa Ha
¢unancosure ycayru (2005—2010r.), Kommcusta mnpenmnpueMa pasHOOOpa3HU
WHUIMATUBU B CEKTOpa Ha (PMHAHCOBHUTE YCIYT'M U MO-CHEIHMATHO B O0JIACTTa Ha
(UHAHCOBHUTE YCIYTH 3a TPaXIaHU. B cBeTIMHATAa Ha PE3yJITATUTE OT MPOBEIACHUTE
koHcynTanuu, Komucusta mie pasriea g0 KakBa CTENEH BCSIKO MOCIEABAIIO
3aKOHOJATEITHO ACHWCTBUE IIIE C€ OTpa3u Ha (PUHAHCOBUTE YCIyTH. BB3MOXKHO € 1a ce
HAJIOKU [AJIOCTHO WX YaCTHUYHO HM3KIIIOYBAHC HaA MPUIIAraHCTO Ha MOCICABAIIUTC
3aKOHOJIATEITHH JCHCTBUS CIPSMO (DUHAHCOBUS CEKTOP.

Hacrosimara 3enena kHWra nenu ga cbOepe MHEHHS OT BCHYKM 3aWHTEPECOBAHU
CTpPaHU OTHOCHO BB3MOXKHHMTE BAPUAHTH 32 NOJMTHKA IIPH NPEPA3TIEKIAHETO HA
JOCTIDKEHHITa Ha npaBoTo Ha OOIIHOCTTA 3a 3allMTa Ha MOTPEOUTENHTE, KAKTO U
OTHOCHO peJiuiia KOHKPETHU NPoOIeMHu.

OCHOBHH IPOBJIEMU
Pa3ButuHe Ha ma3apa

[ToBe4yeTo IMPEKTHBHM, MPEICTABISIBAIIM YacT OT JOCTH)KEHHATAa Ha IPaBOTO Ha
OOmHocTTa 3a 3amMUTa HAa MOTPEOUTENUTE, ca MO-CKOPO MPENOPbUYUTENHH,
OTKOJIKOTO 0a3MpaHu Ha ompeneneH npuHIum. [loBedeTo OT TAX Beue HE OTTOBapAT
HaITbJTHO Ha HYXXJIUTE Ha CHhBpPEMEHHUTE OBP30 pa3BUBAIM C€ Maszapu. ToBa €
0CcO0CHO Ba)KHO TNpHU BCE IO-HapacTBamiaTa pojs Ha HU(PPOBUTE TEXHOJIOTHU M
yCIyrd (Hamp. cBalsiHE Ha My3HWKa OT VIHTepHeT), KOeTO TMOCTaBsi MPOTHBOPEUYUBHU
BBIIPOCH OTHOCHO NpaBaTa Ha MOTPEOHUTENUTE, COPSMO MpoAaxdaTa Ha MaTepHATHU
Ounara.

Pa3BuTHeTO Ha TEXHOJOTMUTE MPENOCTaBs HOBU ITBTHUINA 32 CKIIIOUBAHE HA CIEJIKHU
MeXIy (GUpPMH M MOTPeOWTENN, W3BHH TOJIETO HA 3aKOHOJATENICTBO 3a 3allWTa Ha
norpedutenure. J[oobp mpumMep 3a ToBa siBIEHHE ca pasnpofaxoure no MHTepHeT.
Hampumep aupexTrBara 3a JUCTAHLMOHHUTE MPOJAAXOW, KOSATO O MOAroTBEHa
IIPEIM pa3pacTBAHETO HA €JIEKTPOHHATA ThPrOBHs B IOCIEIHO BpEME, ITO3BOJIABA HA
IbpKABUTE-WICHKHU Jla HE MpuiiaraT pasnopendoure [ cnpsMo Te3u pasnpojaxou.
CrpriiacHO OLIEHKAaTa Ha HAllMOHAJIHUTE 3aKOHOJATEJICTBA, PA3IMYHOTO IIpUJIaraHe Ha
Ta3u HOPMATHBHA BB3MOXXHOCT OT JIbPKABHTE-WICHKH TMOPaXKAa (parMeHTHpaHEe U
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[OBEYE OIUIAKBAaHMA OT NOTPEOMTENUTE [0 OTHOLIEHWe Ha Te3u VHTepHer
pasnpogaxon.” V3kmouBaHeTo Ha cOPTyepHUTE IPOAYKTH M JAaHHK OT 00XBaTa Ha
JlupexTrBara 3a moTpeOUTEICKU MPOAKON MOXKE Ja TOATUKHE TPO(HECHOHATTUCTUTE
KBM €BEHTYaJIHO M30sIrBaHe HAa OTTOBOPHOCTTA 332 BH3MOXKHH ILIETH/HECHOTBETCTBUE
Ha TakuMBa MPOAYKTH 4Ype3 BKIIOYBAHE HAa YCIIOBHs B JOTOBOPHUTE 3a JIUIEH3 Ha
kpaitnu notpeburenn (EULA), xaTo Taka BB3MPENATCTBAT MOTpeOHTENHUTE 1A
TON3BAT CPENCTBATA 33 NPABHA 3AllNTa NP JHIICA HA CLOTBETCTBHE M BH3HHEKHATH
IeTH .

dparMeHTHpPaHe HA IPABUJIATA

CrIiecTByBanmTe HOPMHU 3a 3amuTa Ha nmoTpedutenute B EC ce pa3aeneHn 0CHOBHO
B /Be Mocoku. [IbpBo, AelicTBalIUTe AUPEKTUBU MO3BOJISBAT HA BCUUKHU JIbpPIKaBU-
YICHKH Ja TMpUeMaT B HAIMOHATHHUTE CH 3aKOHOJATENICTBA IO-CTPOTH IpaBHIIa
(MuHUMATHO COJIMKaBaHE) M peAuIla IbP)KaBH-UJICHKHA Ca C€ BH3IOI3BAIN OT Ta3H
BB3MOXKHOCT, 3a JIa OCHTYPST TO-BUCOKO PaBHUIIE Ha 3allllTa Ha MOTPEOUTEIHTE.
Bropo, nocta BeIpocHu ca pa3pelieHd JIBYCMUCIECHO B Pa3IMYHUTE AUPEKTUBU WU
OpK ca octaBeHH Oe3 oTtroBop. I[lo Bpeme Ha mnpeaBapUTETHHUS e€Tam Ha
MpepasriiekIaHeTo, 3aUHTEPEeCOBAaHUTE MOTpedUTen U (UPMH IMOCOYUXa penuia
npuUMepy 3a HOPMATHBHO ()parMEeHTHpaHe, KOETO TMOpaXIa WIIOCTPUPAHUTE B
[Ipunoxenue | mpobmemu. Paznuumsita 0OMKHOBEHO ca MPUYHMHA 32 JTOIMBJIHUTEIHU
paszxonu Ha GUPMHTE 3a MPUBEKIAHETO UM B CHOTBETCTBHE, KATO TOBa BKIIIOYBA
MOJTy4aBaHETO Ha MOAXOJAN] IOPUANYECKU ChBET, NMOAMSIHATA HA HHPOPMAIIIOHHUTE
U PeKJIAMHHM MaTepHalld WIH JIOTOBOPH, WIH €BEHTYyAIHUTE ChACOHU PAa3HOCKH MPHU
Hecna3BaHe Ha JielcTBaIIuTe pasnopenou. ToBa 4ecTo ce UTHpa OT MPEANpPUATUATA
KaTo eHa OT MPUYUHUTE Ja HE OCBHIIECTBSIBAT TpaHCTpaHWYHA (UpPMEHA JEHHOCT.
Joxato 19 % ot ThproBuute Ha /:[pe6H015 B EC mpopaBar u peknamMupar Haii-
MajkoTo B omie enHa aspxkaBa oT EC, to 48 % ot ¢dupmure ca rotoBu na
peaym3upaT TpaHCTpaHWYHU Tpojaxou. pyrm 55 % or TeproBuure Ha ApeOHO,
MOKa3Ballld UHTEPEC KbM TPAHCTPAHUUYHHUTE MPOJIAKOU, CMATAT, Y€ TOMBIHUTEIHUTE
pa3xoau 3a TPHUBEKIAHETO WM B CBOTBETCTBHE C PAJNIMYHUTE HANMOHATHU
3aKOHOJATEJICTBA, PETYIUPAIIN CACTKUTE C KIIMEHTH, ca OT TOJSIMO HIIU ChIIECTBEHO
3HavyeHue. 43 % ot Bcuuku THprouu Ha npedHO B EC cunTar, ye cOMMkaBaHETO Ha
3aKOHOJATENICTBaTa 3a 3allldTa Ha MOTpeduTenuTe Ou TpsAOBaio Aa ce OTpas3sT
MOJIOKUTEITHO BBPXY TPAHCTPAHWUYHUTE MM TPOAAKOM W TEXHUS OIOKET 3a
TpaHCTPAaHUYHA THPTOBUSIL.

CrpImecTByBaT JOpPH Clydad, KOrato Mpo(eCHOHAIMCTH OTKa3BaT Ja MpojaaBaT Ha
KIMCHTH B IPYTH AbPKABH-WICHKH: AKTyalHO m3cieisane Ha EBpobapomersp'®
mokassa, 4e 33 % oT moTpebutenure cro01IaBaT 3a 0TKa3 Ha pupMu 1a UM MIpoIaaaT

Bmwk ChOOIICHHETO HA OMHCHATAa OTHOCHO wu3mbiHeHHeT0 Ha JlupektuBa 1997/7/EO oTHOCHO
JUCTAHIIMOHHHUTE Pa3IPOaaOu.

3a noBeue nHpoOpMauus 1o npodiemure Ha norpedutenure cbp3ann ¢ EULA, Bmwxre noknana Ha
@enepanusita Ha nNOTpeOUTENCKHTE oOpraHuzanuu B ['epmanmst (vzbv) 1ocThIIHA Ha  ajpec:
http://www.vzbv.de/mediapics/anlage pm _digitale medien 06 2006 _copy.pdf.

Flash Eurobarometer 186 3a oTHOomeHneTo Ha GUPMUTE KbM TPAaHCTPAHWIHATA THPTOBHS U 3aIIMTATa
Ha TIOTpeOuTeNnTe, MpoBeAeHo mpe3 okroMBpH 2006 . IlpoyuBaneTo 11e Obe MyOIMKyBaHO M3IIIO Ha
WnTepner cTpannmara va I'/] ,,3n1paBeona3Bane 1 3aIuTa Ha MOTpedUTenTE”.

UscnenBanero e nposeneHo mpe3 ¢eBpyapu u mapt 2006 T. u 1me Obie MyOJIMKyBaHO H3LSJIO Ha
WurepHer crpannnara Ha I'/] ,,3apaBeona3Bane u 3alMTa Ha mOTpeOuTenuTe”.
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WM MPEAOCTaBAT CTOKHU WM YCIIyTH 1opaau ¢akrta, 4e MoTpeOUTENAT HEe € KUTE Ha
TSAXHATA CTPaHA.

Jlunca Ha n1oBepue

Cnopen criomeHaToTO mpoyuBaHe Ha EBpobapomeTsp, 26 % ot notpedutenute B EC
ca 3aKylWIN CTOKU M YCIYrd OT (pUpMH, YUpEAEHHU B JIPyI'H AbPKAaBU-UWIEHKH Ha
EC'"". JlokaTo AMCTaHIMOHHHTE MPOJAXOM ca BCE MO-4ECTO SBICHHE, camo 6 % OT
TOKyIHKUTE upe3 VIHTEpHET ca OT JOCTABUMK OT JAPYra JbpikaBa-uieHka . Ejma ot
NPUYMHUTE €, ye 1eiu 45 % OoT moTpeOUTETUTE He Ce YyBCTBAT I0CTaThUHO CUTYPHU
na mazapyBar 1o MHTepHeT oT ¢upMH, HaMHpald ce B 4Yy)XOuMHa (B e€gHa OT
Tbp)KaBUTEe-wWICHKU Ta3u 1udpa nocturaa 73 %). Tosa ce mimocTpupa oIie moeue
oT ¢axra, ye 44 % or umammute VHTEpHET NOCTHII y J0Ma CH, ca Ma3apyBajiH IO
WuTepHer B cTpaHara, 1okaTo e€18a 12 % ca HanmpaBUiIM TPAaHCTPAHUYHA E€JIEKTPOHHA
nokynka. Haif-o61ro xazano, 56 % ot nmorpeburenute ca OWiIM Ha MHEHUE, Y€ MPU
3aKyIyBaHE Ha CTOKH U YCIyTH OT (GUpPMH, HAMUPAIIH CE B JIpyra Abp’KaBa-uwICHKa,
¢bupMuTe ca NO-MaJKO CKJIOHHM Ja 3a4MTaT 3aKOHOAATEICTBOTO 3a 3alllUTa Ha
norpedutenure. 71 % BsApBar, ye € MO-TPYAHO Aa C€ paspemar HpoldjeMu KaTto
OIJIAKBaHMsI, BPBIIAHE HA 3aKyleH MPOIYKT, OTCTBIKM OT Li€HAaTa, IapaHLuu U
JpyTH, TIPH Na3apyBaHe OT (UPMH, HAMHPAIIHU Ce B JPYTU AbpKaBU-wWICHKU. 65 % ca
Ha MHEHHE, Y€ BPBILAHETO B IPOOHUS NMEPHUOA, HA 3aKyIEH JAUCTAHLIUOHHO MPOAYKT
OT JIOCTaBYUK, HAMUPALI C€ B pa3iMyHa IbpXKaBa-4IEHKa € MO-poOJIeMaTHIHO.

Paznuuusta B mpaBuiaTa, pe3yiTaT OT MUHHMAJIHOTO cONMKaBaHE, MOraT Ja ce
OTpa3sT OTPULIATETHO BBPXY BBTpEIIHUs na3ap. Enna ot npuunHuTe nmotpedurenure
Jla ce BB3IBbpPXKAT OT TPAHCTPAaHMYHO Ma3apyBaHE €, 4ye Te He Morar jga Oblar
CUTYPHHM, Y€ HUBOTO Ha 3alllUTa, HA KOETO C€ pajJBaT B CTpaHATa CH, LIE € B CUIA,
KOrato masapyBaT OT JApyra crpaHa. Hampumep mpoIab/KUTENTHOCTTa Ha MPOOHUS
MepPHO] TIPU TPAHCTPAHWYHHUTE AUCTAHIIMOHHU MPOAAXOHM BapHupa OT eHa B JApyra
IbpXKaBa-uJeHKa, a TOBa MOpaXJa YyBCTBO HA HECUTYPHOCT Y MOTPEOUTENHTE.
CpII0TO Cce OTHAcAd W J0 MOJATHOCTTA MPH YIPaKHABAHE HA MPABOTO 3a OTTETJISIHE
OT JIOTOBOP U Pa3xoJUTe 3a peKjaMaliis Ha CTOKH.

BBAEIN Bb3MOKHOCTH

B nmepBus roguieH Ookian 3a Halpelbka Ha €BPONEHCKOTO JIOTOBOPHO MPaBO U
TIPepasIIeKIaHEeTO Ha NOCTHKCHHMSTA Ha MpaBoTo Ha O6mmoctra ot 2005 T.'7,
BEPTHUKAJIEH MMOAX0/1, IPEANoJarall HHANBHUIyaJIHO PEBU3HPaHE Ha ChIIECTBYBAILIUTE
JUPEKTUBH WM TO-CKOPO XOPU30HTAJIEH MOJXOJ, Bb3MpHUEMAll] €IUH WM TOBEYe
PaMKOBU MHCTPYMEHTH 3a PEryJupaHe Ha OOIIMTE YepTH Ha 3aKOHOJATEJICTBOTO B
OO01HOCTTa OAKPETIEHH, IPU HYXkAa, OT OTPACIOBU MIPaBHIIA.

JlaHHWTE Ce OTHACST JI0 U3BBPIICHUTE TPAHCTPAHUYHU MOKYIIKH 3a Hepuoja ot Mecel| heBpyapu/mapT
2005 r. mo dpespyapu/mapt 2006 T.

BposiT HA OCHIIECTBUIMTE MOKYIKH 110 VIHTEPHET OT APYrH AbpPKABU-UICHKH MOTPEOUTENIN Bapupa OT
1% 3a I'bprms, barapus u Cnoakus, 1o 28% B JItokcemOypr, cinensas ot Jarus ¢ 19%.

COM(2005) 456 oxoHUTEIEH.
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4.2.

Koraro npepasrnexaanero npeMuHe moja (gopmara Ha KOHKPETHH HPEIOKEeHHsS 3a
nonutvky, Komucusita 1€ nOpoydyd BHUMATEIHO OTPAXKEHUETO HA Te3U
MIPEI0KEHUS], BKIIOUUTETHO BB3/IEHCTBUETO BHPXY (PUPMUTE.

Bapuant I: BepTuKajieH noaxojn

ChrimacHO BEpPTHUKANHUS MOJXOJ, CHIIECTBYBAIIMUTE AWPEKTHBH MOrar na Obaar
M3MEHSHHM TOOTHENHO, 3a Aa OBbJaT aganTUpaHd KbM Ia3apa M Pa3BUTHUETO Ha
TexHonorunte. [IpasHWHHUTE B OTHENHUTE AWPEKTUBH, MOTAT Ja CE 3ambIHAT, a
cneun(puyHUTe UM TpolieMu — na Obaar paspeuieHd. HechOTBETCTBHUATA MEXITY
pa3NUYHUTE JUPEKTHBU € BB3MOXKHO Ja ce eIMMuHHpar. ToBa, obaye, MOXe Ia
OTHEME J0CTa BpeMme, 0e3 /Ja MOXKe Jla ce MOCTUTHE e(deKTa Ha ONpOCTSABaHE Ha
xopuzoHTanHug noaxoa. EC me TpsOBa ma paspemiaBa eqHM W ChIIW MPOOJIEMH B
XOJla Ha pa3IMYHUTE 3aKOHO/ATENHU Mponenypu. Komucusra cbio Taka me TpsoBa
Jla ce yBepHW, Y€ Ja/JeHO pa3pelleHHe ce Mpujara M0 €IWH M ChII HAaYWH OT
IbP)KaBUTE-WICHKHU 32 BCAKA OT IupeKkTuBuTe. O0EMBT Ha 3aKOHOJATEITHUTE AKTOBE
HAMa J]a Hamajee, a pa3IMYHUTE IWPEKTUBH 1€ NMPOABIDKABAT Ja CHIBPKAT U
perynupar eIHu M ChIIM 00IIM KoHuenuu. HezaBucuMo ot ToBa, TO3M mMoaxo[ Ou
MIO3BOJIMJI JIa C€ B3eMe I10JI BHUMaHUE crenn@ukara Ha BCSKa eJHa 00JacT, KaTo ce
no00py CHIIECTBYBAIIOTO 3aKOHOAATEICTBO M ObJe MpepasriefaHo, KOrato €
Heo0X0auMO.

Bapuant II: cmeceH moaxoa (XOpHU30HTAJIeH MHCTPYMEHT, Chb4Ye€TaH, KbJETO €
HEe00X0UMO, ¢ BEPTHKAJIHO e CTBHE)

3aKOHOMATEJICTBOTO 3a 3al[UTa HA MOTPEOUTENUTE A0 MPUEMAHETO Ha TUPEKTHBATa
OTHOCHO HEJIOSTHUTE ThPIOBCKU MPAKTUKH (Hapu4yaHa OTTYK HaTaThK HTH)zO, npe3
2005 r. ce Oa3mpamie NpPeAMMHO HA BEPTHKAIHUS IOAXOJ, LEJAL] J1a OCUTYypH
crien(pUUHN peleHrss Ha KOHKpeTHH mpobiemu. O6ade TO3W MOIXOJ , TOBEIE 110
BB3HUKBAHETO Ha ()parMeHTHpaHa HOPMATHUBHA cpena. Bpb3kata MexIy OTACTHHUTE
WHCTPYMEHTH TIOHSKOTa € HesICHA, CHIIIOTO CE OTHACS W JIO IIPaBHATA TEPMHUHOJIOTHS,
a ChOTBETHHUTE Pa3Mopen0u He ca JOCTaThYHO KOOpAMHUpaHU. Taka Hampumep, ako
aMOYJIaHTeH THPIOBEIl MPOJaBa TYPUCTHUYSCKH IpaBa 3a BPEMEHHO IIOJI3BaHE Ha
HEJBM)XKMMO UMYIIIECTBO, HE € SICHO, KOSl OT Pa3IMYHUTE paznopenou 3a HHPpopMaIus
Y TIPaBo 3a OTTETISIHE B JUPEKTUBHUTE OTHOCHO MpoAak0aTa Ha TYPUCTHUYECKHU MpaBa
3a BPEMEHHO IOJI3BaHE Ha HEABM)KMMO HMYIIECTBO W Mpojax0a Mo JOMOBETE,
ciienBa ga Onle nplxmomeHazl.

HupextuBa HTII moctaBu HayaloTo Ha €OUH IO-UHTETPHpaH ‘‘XOPU3OHTAJIEH”
MOJXOJ.

CopiiecTByBaT peaumua oOOIM 3a BCUYKM JUPEKTUBU NPOOJIEMHU, CBHCTABSIIU
JNOCTHKEHMSITa Ha MpaBoro Ha OOmHOCTTa 3a 3allliTa Ha NOTpPeOUTENHTE.
JlebuHuIMKTe HA OCHOBHHM IIOHATHS Karo TOTpeOMTEN M MpOQEeCHOHANNUCT,
OpOABJDKUTCIIHOCTTA HaA Hp06HI/ITe nepuoa U MOAAJTHOCTHUTC 3a YIPAXKXKHABAHC Ha
NPaBOTO Ha OTTETJISIHE ca MPUMEp 3a MPOOJIEMH, KOMTO Ca aKTyaJHH B KOHTEKCTa Ha
HE enHa JAupekTHBa. Te3nm oOmu mnpoOiemMu MoraT nAa ObIAT OTAENCHHU OT

20

Hupextusa 2005/29/EO.
Tosa nmosnoxeHue ce pasriexaa B neno C-423/97 na Cpaa Ha EO no cinygast Travel Vac.
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CBIIECTBYBAIIUTE TUPEKTUBU U PETYJIUPAHU CHUCTEMATHUYHO B €AUH XOPHU30HTAJIEH
MHCTPYMEHT. 3aenHo ¢ pasnopenodute Ha nupextuBa HTII, xaTo ce B3eme mpeaBun
XOPU3OHTAIIHUSA || XapakTep, T€ MoraT Ja o0pa3yBaT 00IIaTa 4acT Ha HHCTPYMEHTA,
TH KaTo OMXa Ce OTHACSUIM 10 BCHMYKU TMOTPEOUTENCKH noroBopu. Jlpyra dact or
XOPU3OHTAITHUS MHCTPYMEHT OM MOTJIa Jia peryJiupa J0roBopa 3a mpojaxoa, KOUTo e
HaW-IHUPOKO Pa3MpPOCTPAHCHUAT MOTpeduTencKku aoroop. [lopamu Tazu mpuuuHa,
JlupektuBara 3a TOTpPEOUTENCKH TpofaxOu cienBa na Oble BKIIOYCHA B
XOPU30OHTAIHUS WHCTPyMEHT. To3u moaxox OW OMPOCTHI W PaIlMOHATH3UPAT
JTOCTIDKCHHMsITA Ha MpaBoTO Ha OONIHOCTTAa 3a MOTPEOWTENNUTE B CHOTBETCTBHE C
NPUHIMIIATE HAa WHUIMartuBara ,Ilo-mob6po 3aKOHOILaTeH(:TBaHe‘‘.22 Upe3 ToBa
npepaboTBaHe € BB3MOXKHO @ OBJAT WM3MEHEHH, U3IUI0 WJIM YacTHYHO,
CHILECTBYBAIIUTE TUPEKTHBHU 32 MOTPEOUTENUTE W MO TO3M HAYMH Jla C€ HaMaJH
obema Ha TOCTIKEHHsITa Ha MpaBoTo Ha OOMIHOCTTA.

XOpU30HTATHUAT WHCTPYMEHT IIe TpsiOBa ga ObAe MPUAPYKEH OT OMpeesieH Opoit
BEPTUKAJHH JCUCTBUS (HAIp. peBU3MpAaHE HAa NUPEKTHBAaTa OTHOCHO Mpoaakdara Ha
TYpUCTHUYECKH TIpaBa 3a BPEMEHHO TOJ3BaHE HA HEIBIKUMO UMYIIECTBO, 32 Ja Ce
pasrienaT KOHKpPETHH [ mpoOiieMu HampuMmep camara OeUHHIUS 32 TakaBa
npojax0a), U Korato € Heoo6xoIuMo (,,CMECeH MOIXO0I ).

Bapmuanr I11: ,,0e3 3akoHOaTe 1HN JAelicTBUA*

KaKTO XOpI/I3OHTaJIHI/I$IT, TaKka " BepTI/IKaHHI/I}IT noaxod, U3HMCKBAT 3aKOHOAATCIHO
nericterue. Jlumcara Ha 3aKOHONATENHO JelicTBME OW O3HAadaBajia 3ama3BaHe Ha
ChIIECTBYBAIllaTa HOpPMAaTHBHA ()parMeHTalUsl WM €BEHTYAJIHOTO [| HapacTBaHE,
Mopaad  M3MOJI3BAHETO HAa MHUHHMYM pasmopendow 3a  cOmmKaBaHe Ha
3aKOHOAATCJIICTBOTO OT I[’bp)KaBI/ITe-‘-IJIeHKI/I. HGCLOTBGTCTBI/IHTa MC)K,IIy paBJII/I‘{HI/ITe
JTUPEKTUBH III€ TTPOIBIDKAT JIa CHIIIECTBYBAT.

Bb3Mo:keH 00XBaT Ha AaACH XOPU30HTAJCH HHCTPYMEHT

Axo ce ciensa Bapuant I, enuH BakeH mpoOieM, KOHTO TpsOBa J1a ce B3eMe IO
BHUMAaHUE, € O00XBAaThT HAa XOPU3OHTAIHUS HHCTPYMEHT. [Ipu cMmeceHus moIxof,
€7IHO Bb3MOXHO PEILIEHUE € Ja CE€ MPUeME PAMKOB MHCTPYMEHT € HIMPOKO MOKPUTHE,
MPUJIOKUM KbM BBTPEIIHUTE M TPAHCTpaHWYHHU caenku. Ch3laBaHETO Ha €IuH
WHCTPYMEHT 3@ BCHYKHM IOTPEOUTENICKM JOTOBOPH IlI€ ONPOCTU CBhIIECTBEHO
HOpMaTHBHATa Cpelia KakTo 3a MoTpeduTenure, Taka u 3a pupmute. Ho Tam, xbaero
CHILECTBYBAT clielU(UYHH 3a CEKTOpa MpaBuiia (Hamp. npu GUHAHCOBUTE YCIYTH U
3aCTpaxoBKHUTE), T€ II€ MNPOABIDKABAT Ja MMAaT MPEAUMCTBO, OCBEH akKo HsAMa
JNONBITHUTETHN pa3nopendu. [Ipumepn 3a TakuMBa mpaBuia ca pasnopeaourte,
peryiupaiy cpoka 3a nmpekparsBane u qeuHUIMATA 32 ,,ToTpeduTen “B cdepara Ha
(hMHAHCOBHTE yCITyTH.

22

23

[IpepasrnexxpaHero Ha AOCTH)KEHHMsATa Ha NpaBoTo Ha OOIIHOCTTA 3a MOTpeOUTENUTE € BIIMCAH B
TeKymaTa nporpama Ha KoMucusra 3a ompocTsBaHe Ha 3aKOHOZATEICTBOTO OT 25 okToMBpH 2005 T.
COM (2005) 535 B mpunoxenue Ha Jlucabonckara ctpateruss Ha OONIHOCTTa 3a OMPOCTSBaHE Ha
HOpPMaTHBHATA Cpe/a.

Hanp. wien 35 wu npuwioxenuelll xpm [JupexktuBa 2002/83/EQO  OTHOCHO 10OPOBOJHOTO
)kuBoTo3actpaxosane; Uimen 31 or [upexrusa 1992/83/ENO.
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Bb3MorkHa anTepHATHBA € BHBEKIAHETO HA XOPU30HTAJICH HHCTPYMEHT, OTHACSIIIL C&
M3KIIIOYUTEIHO 10 TPaHCTPAaHUYHHUTE JOroBopH. B TakbB ciyuail me TpsiOBa na ce
neGuHUpa TOHSITHETO TPAHCTPAHWUYEH JOTOBOP (HAmp. BCHUYKH JTUCTAHIIMOHHU
JIOTOBOPH, CKIIIOYEHU OT NOTPEOUTEN U MPOPECHOHATUCT OT JIBE Pa3IMYHH IbpPIKABU-
4iieHKH). B pe3ynrtar Ha TOBa, KIIMEHTHUTE, UMl OTHOIICHUS C YYKICCTPAHHU
npodecroHaIMCTH, 1Ie Ce BB3MON3BAT OT eauHHara 3amura B uenus EC. Taszm
aJITepHaTHBa OW MOTJIa, OT €JHA CTpaHa, Ja YBEJIWYH OBEPHETO HA MOTPEOUTENS B
TpaHCTpaHU4YHATa THPrOBUSA, HO OT JApyra CTpaHa, MOXE [a YyBEIUYU I[paBHATA
(dbparmenTamus, KaTo mojjara moTpeOuTenuTe U NpoheCHOHANUCTHTE HA Pa3IndHU
rpynu T1paBujia, B 3aBUCUMOCT OT TOBa HaJIM CACJIKATa € TpaHCIrpaHWYHA HIIN
BhTpemHa. ToBa ChHIOIO Taka OM HAMaIMIO CTOWHOCTTa Ha XOPH3OHTATHUS
WHCTPYMEHT ChIacHO CTpeMexka 3a M0o-A00p0 3aKOHOIaTEIICTBAHE.

Jlpyra antepHatuBa OM MorJia ja ObJe €JMH XOPU30HTAICH HHCTPYMEHT, OrpaHHYCH
70 JMCTAaHIIMOHHOTO TMa3apyBaHe, 0e3 3HAaueHUE Jald € TPAaHCTPAaHUYHO WU
BBTPEIIHO, KOATO Jia 3aMEHH JUPEKTHBATa 3a MUCTAHIIMOHHH Tponaxou. Tosa e
ch3/aze HabOp OT €JUMHHM NpaBUia 3a JOTOBOPUTE 3a JUCTAHLMOHHU MPOJAXKOH.
OTHOBO, OCHOBHHUSAT HEAOCTATHK IIe Ob/C, Ye KbM JUCTAHIIMOHHUTE U JUPEKTHHUTE
CACJIKH IIC CC MpHJIaraT pasjiniHu YCJIOBHA, KATO MO TO3W HAYUH HIC CC YBCIIMYU
npaBHaTa (pparMeHTanusA W Ie Ce HaMajid CTOMHOCTTA, ChTaCHO CTpEMeXa 3a I0-
100pO 3aKOHO/IATEICTBAHE.

CTeneH HA COJMMIKABaHE HA 3AaKOHOAATEJICTBATA

HesaBucumo ot BapuaHTa, n30paH 3a npepasriekaHe Ha JOCTIKEHUATA Ha TPABOTO
Ha OOnIHOCTTA, TPSOBA JAa Ce B3eME PEIICHUE OTHOCHO CTETICHTa Ha COMMKaBaHe.

CeiiecTByBalmuTe AWPEKTHBH 32 3alllUTa Ha IMOTPEOUTENUTE, KOUTO Ce
npepasriexaar, ca 0a3upaHd Ha MUHUMAJIHO cONM)KaBaHE Ha 3aKOHOAATEJICTBOTO,
T.e. CBIBPXKAT pa3NopendH, CIope] KOUTO IbpKAaBUTE-WICHKH HMMAaT MpaBo Ja
BB3IpHEMAT MO-BUCOKM HUBA Ha 3alllUTa OT MPEABUICHUTE B NUPEKTHBUTE. MHOTO
OT JBbPKABUTE-WICHKH Ca C€ BB3MON3BaIM OT Ta3d BB3MOXKHOCT, Hamp. 4Ypes
MPEABUICHU TO-ABJITH OT MHUHUMAJIHUTE TPOOHM TEPUOAH, TPEABUACHH B
JUPEKTUBHUTE 33 AUCTAHLMOHHH MPOJAXOU, OTHOCHO Mpojax0dara Ha TYpPUCTUYECKU
IIpaBa 3a BPEMEHHO MOJI3BaHE Ha HEJIBUYKUMO HMYIIECTBO U MPO1ax0a Mo TOMOBETE.

B pesynaTtar Ha TOBa mOTpeOMTENUTE HE MoraT Ja ObAaT CUTYpHH, Y€ HHBOTO Ha
3alUTa, ¢ KOETO ca CBHKHAIU B POAMHATA CH, LIE ce€ INpHIara, Koraro nasapyBar
TPaHCTPaHUYHO, a B CBHILIOTO BpeMe (UPMHUTE IIE C€ BB3ABPXKAT Ja ThPryBar
MPOAYKTUTE W yCiyrute cu B apyru ctpanu ot EC, mopamu dakra ve TpsOBa nma
cbOIII0/1aBaT pa3IMYHM [IPAaBUJIa BbB BCSAKA AbprKaBa-uJIeHKa.

Enaun oT BapmaHTHTE 3a OTCTpaHSIBAHETO Ha TO3U HPOOJEM € Ja ce Ipepasrienar
JOCTHXKEHHSITa Ha MpaBoTo Ha OOLIHOCTTA 3a 3alluMTa Ha MOTPEOUTENUTE, C OTJIeN
MIOCTUTaHETO Ha MBJIHO cOnMmkaBaHe. ToBa Iie O3HauaBa, Y€ HUKOS CTpPaHA YJICHKA
HAMa Ja MpWiara MO-CTPOTH MpaBHJIA OT OMNpEAeNeHUTe Ha OOIIHOCTHO HHBO.
[IpnHOTO cONMKaBaHE HA 3aKOHOJAATEJCTBATA 1€ JOBEJE HE CaMO JI0 OTMEHSHE Ha
KJIay3uTe 3a MUHUMAJIHO CONMMXKaBaHe, TO ChIIO Taka e O3HAYaBa eIMMHUHHUpAHE Ha
peryJaTOpHUTE BB3MOXKHOCTH, MPEIOCTABEHW HA IbPKABUTE-WICHKH OT HSIKOU
pasnopendu B TUPEKTUBUTE MO0 KOHKPETHU aCMeKTH, KOeTO OW MOTJIO Ja JoBene A0
MPOMsIHA HA HUBOTO HA 3allMTa HA MOTPEOUTETTUTE B ONPEICTICHU IbPKABU-UICHKH.
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Hanpumep, xorato ce peryiaupaT CPOKOBETE€ Ha NpaBHATa T'apaHIWs, HajaraHa Ha
npojaaBaya, wieH 5 ot JlupekTuBata 3a moTpeOUTEOUTEIICKH POAaXKOn TO3BOJISIBA HA
IbP)KaBUTE-WICHKH Ja TPEIBUIAT, Y€ C IeJI Ja ce BB3ION3BaT OT MpaBaTa CH,
norpeOuTenuTe TpAOBa Na YBEAOMST INpojaBaya 3a JIMICAaTa HAa CHOTBETCTBUE B
JIBYMEC€YeH CpOK OT JaTara Ha ycTaHOBsBaHE. [loJOOHM BB3MOXKHOCTH,
MPEJOCTAaBeHU Ha CTPAHUTE WICHKH, e n34ye3Har. [IpoBepkuTe Mo mpeHacsHeToO Ha
MPaBOTO Ha OOIIHOCTTA MOTBBPANXA, Y€ 3HAYUTEIICH OpOH OT JbpIKaBUTE-WICHKHU Ca
ce BB3MOI3BAIM OT TAaKWBA perylaTOpHU Bb3MOkHOCTH. Ha 0Ga3aTa Ha moaxona 3a
IIBJIHO COJIMKaBaHe, Ie TPSAOBA Ja ce HampaBW U300p MEXIy pa3IndHU pEIIeHUs,
HampuMep eNTUMHHUpaHE WM TeHepalu3upaHe Ha 3aJbDKCHHETO MpPOJaBaybT 1A
ObJIc yBEIOMSIBAH 3a JIMIICATa HA ChOTBETCTBHE B ONPEJIEIICH CPOK.

Karo ce uma npenBu, ue NOCTUTAHETO HA ITBJIHO COMMKaBaHEe Ha BCUYKU HUBA MOXKE
Jla ce OKaKke TPYIHO, M 3a Jia ce n30erHe MOBTOPHOTO Ch3JaBaHe Ha OapuepH mpen
BBTPEIIHUS Ta3ap, €ANH TMOIXOJ Ha cONMMkaBaHe OW MOTBI, 3a WHIAWBHIYATHUTE
cllydaW, J1a Ce JONBJIHM C pasnopenda, MpeABIKAANla B3aMMHO TPU3HABAHE I10
OTHOIICHWE HA HSIKOM AaCMeKTH, KOWUTO ca TMOKPUTH OT NPEIIOKEHOTO
3aKOHOJIATEJICTBO, HO HE Ca HAITBIIHO COJIMIKEHH.

Jlpyr BapuaHT MOe J1a ObJie ChUeTaBaHEeTO Ha MUHMMAIIHO COMMKaBaHe C Kiay3a 3a
B3aMMHO TMpu3HaBaHe. B To3m ciydwail, #AbpKaBUTE-WIEHKH 1€ 3amnas3siT
BB3MOXHOCTTA J1a BbBEXKJAT B HAIIMOHAIHOTO 3aKOHOJATEJICTBO MO-CTPOTH IpaBHiIa
3a 3alluTa Ha MOTPEeOUTENUTE, HO HAMA Ja UMaT MpaBo Ja HajaraT COOCTBEHUTE CU
MO-CTPOTH U3UCKBAHUSI CHPSIMO (GUPMH OT IPYTH CTPAHU WICHKH 10 HAYHH, KOWTO
Ou ch37all HEONpPABIaHU OTPAHUYEHUS Tpe] CBOOOJHOTO IBMKEHHE Ha CTOKH WIH
npeJ cBoOOAAaTa /1a ce OCUTYpsiBaT YCIyTH.

B kpaiiHa cmeTka, Arpyr BapMaHT 3a MHHUMajgHO COJMKaBaHe Ha
3aKOHOAATEIICTBOTO, KOETO OM OMI0 KOMOMHUPAHO C MOAXOJ Ha MECTHO PaBHHUILE.
Tazu komOwHamms OW oO3Ha4yaBajia, 4Ye JajcHa bpKaBa-4wiICHKA e 3aIra3u
BB3MOXKHOCTTa Jla BBBEXKIAa B HAI[MOHAJTHOTO CH 3aKOHOJATENICTBO IIO-CTPOTH
MpaBWJIa 3a 3amuTa, HO GUPMH, CH3aJICHU B JPYTH CTPAHH WICHKH, e TPSOBaA J1a ce
CcbhOOpa3sBaT €IMHCTBEHO C MPAaBHUIIATA, MPUIOKUMHI B COOCTBEHUTE UM CTPAHHU.

Bce mak, Te3u BapuaHTH He OHMXa JOBENIU JI0 ONPOCTABAHE M PallMOHAIM3UPAHE Ha
HOopMaTHBHaTa cpena. HopmatuBHOoTO (parmMeHTHpaHe OW NPOABIDKUIO 1A
CHILIECTBYBAa U Jla OKa3Ba HETaTUBHOTO CU BB3ACUCTBUE BBPXY JAOBEPHETO KbM
BBTPEIIHUOA Na3ap y norpedurenure. OCBeH TOBa, MPU OTCHCTBHETO HA MPABUIIO
yKa3Balllo MpPWJIAaraHeTo Ha 3aKOHOJATEJCTBO Ha TBHProBela, CbhJa, IMOJA YHUATO
IOPUCIUKIUSE Ce YpeKJaT TpaHCTPaHUYHUTE JAeja (KOWTO OOMKHOBEHO ce HaMupa B
CTpaHaTa Ha MECTOHAa3HAa4YeHHWE) ImIe TpsAOBa Ja CpaBHSABA  CHCTEMHO
3aKOHOJATEJICTBOTO Ha CTpaHaTa Ha MOTPEOUTElNss ¢ TOBa MECTHOTO TakoBa. Torama
1II€ Ce HAJIOKU CBHABT Ja MPELEHH, 10 KaKBa CTEIEH 3aKOHOJATEeJICTBOTO HA CTpaHaTa
Ha MECTOHa3HAaYeHHWE MpPEMUHaBa OTBbBJ T'PaHMLUTE HAa HUBOTO Ha 3alllUTa Ha
MOTPeOUTENUTE, OCUTYPEHO B 3aKOHOJATEIICTBOTO HA CTpaHaTa Ha THProBeLa, aKo
pa3sMHHABAaHETO TMPEJCTaB/IsIBA HEONpaBJaHO OrpaHUuYaBaHe, TO CleABa Ja ce
IpeMaxHaT MO-CTPOTruTe M3UCKBaHus. Ta3u 3aTpyAHEHA Mpoleypa He OU MMOBUIIMIIA
IIpaBHATa CUT'YPHOCT.
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4.6.

Cnomenarure ABa BapuaHTa ChIIO Taka HsAMa J1a JOIPHHECAT 3a pa3pellaBaHeTo Ha
BBIPOCA 3a IO-BUCKOTO HHMBA HAa CHUTYPHOCT NpHU 3allUTa Ha MOTpeOUTENUTE B
CBhOTBETCTBUE C U3UCKBaHUATa Ha /[orosopa.

Koncyarauusi, nomecrena B Ilpunoxenue I

[Ipunoxenne | cbabpka couchbk Ha MNpoOJEMHM UM BBIPOCH, MpEeIMET Ha
koHcynTamus. [IpeoOnamaBamiata dYacT OT BBIOPOCHUTE Cca CBBpP3aHU C
IIUPOKOOOXBATHU WM C XOPU3OHTAJTHU TMpoOJeMH, KOUTO Morar naa ObaaT
paspelieHr B KOHTEKCTa Ha CMECEHUS MOIX0/]. BepTUKAIHUAT MOIX0/I, KOMTO 3acsra
KOHKPETHH AUPEKTHUBU, HE U3UCKBA MOJAPOOEH CIUCHK OT MPOOJIEMHU U BBIIPOCH, Thil
KaTo T€ ca PEIIeHW B KOHTEKCTa Ha Pa3IUYHUTE KOHCYJTAI[UH, OPTaHU3UPAHH OT
Komucusra, kakTo € onrcaHo B Touka 2.1 oT 3elleHara KHHTA.

MHOXeCTBO ~ IIUPOKOOOXBATHM  BBIPOCH  BB3HMKHAXa IO  BpeMe  Ha
npepasriexaaneTo. Te oTpa3sBaT peryJaTOpHHTE HEJOCTAThIM M TPOIYCKH B
JOCTIDKEHHUsITa Ha mpaBoro Ha OOImHOCTTa 3a 3amuTa Ha mnorpedutenute. B
MOBEYETO CJydYaW, TNPEJICTaBeHH Ha BHUMaHHMEeTO Ha Kowmucusara OT paznuyHH
3aMHTEpECOBaHU NOTpeOUTEN M ¢GUpMHU, NpoOJIeMUTE BB3HUKBAT OT TOBA, Y€
IbpKaBUTE-WICHKH W3I0I3BaT MHHUMAJICH OpOli KJIay3H U PeTyJIaTOPHH BapHaHTH.

Te3u nmpobnemu ca rpymupaHu B Be KaTETOPUH: TaKWBa, KOUTO Ca OOIIU 33 BCHUKH
JTOCTIDKEHHsI Ha TIpaBoTo Ha OOmHOCTTa (Hamp. neduHUIMS Ha “TioTpedurten’), uiu
3a MoBeYEe OT €JHA TUPEKTHBA (HAmp. MPaBOTO HA OTTEIJISIHE OT JIOTOBOP), U TaKUBA,
KOUTO ca cnenu(uyHu 3a J0roBopa 3a Mpojakda, KOMTO KbM MOMEHTAa € Haii-
Pa3MpPOCTPAHCHUSAT MTOTPEOUTEIICKU JOTOBOP.

Ilo oTHOmIEHME Ha mbpBaTa rpyna, Komucusara cunta, 4ye equHHaTa Ae(pUHULNSA Ha
MOHATHUATA “TIOTpeduTen” u “npodecnoHanucT” e BaxHa, Thil KaTo TS MO3BOJISABA J1a
ce ONpezAesH 0-TOYHO 00XBaTa Ha JOCTHKEHUATA Ha NpaBoTo Ha OOIHOCTTA.

Enun BapuaHT ¢ TpailHH MOCTEAUIIN € Bb3MOXKHOTO BHBEXKIAHE Ha OOII MPUHITUI Ha
TO0OPOCHBECTHOCT M JIOSUTHOCT TPU JOTOBOPHHUTE CACIKH. BKIIIOUBaHETO HA TaKbB
MPUHLIUI, KOMUTO Ja JAEHCTBA KaTO IpEelANa3Ha MspKa, LI€ 3albJIHU E€BEHTYaJHU
peryJjiaTOpHU TIPa3HUHU 32 B OBJCIIE U 1€ OCUTYPU YCTOWYMBOCT HA JTOCTHUKEHUSATA
Ha TpaBoTo Ha OOIIHOCTTA 3aHATIPE]I.

Pem/ma BBIIPOCHU CC OTHACAT JO AUPCKTUBATA 3a HCKOPCKTHHU KJIaAy3W HA JOIrOBOPH,
KOATO € CAMHCTBCHATA HUPCKTUBA, IIPUIIOKHMA 34 BCUYKU THUIIOBC HOTpe6I/ITeJ'ICKI/I
A0roBopu, B obOxBara Ha KOITO ce€ HaMHpaT KaKTO CTOKH, TaKa W YCIYTH.
HpaKTI/I‘IeCKaTa Ba)XHOCT Ha TC3HU HpO6HeMI/I € JOKa3aHa OT 3HAYUTCIHUA 6p0ﬁ
OIINTAKBaHUs, MOJTYYCHU B eBpOHeﬁCKHTC HOTpC6I/ITeJ'ICKI/I LOCHTPOBC BHB BPbH3Ka C
AOTOBOPHHA }/CJ'IOBI/ISI.24 B To3um koHTekct Kommcwusira JKejae, Hapea C OpPYrure
BBIIPOCHU, Aa MOBAUTHC W TO3W HAJIW 3allUTaTa, OCUrypsABaHa OT AHUPCKTHBATA, HC
TpH6Ba Ja €€ paslrpHu, 3a Id BKIIIOYHU U UHAUBUAYAJTHO JOTOBAPSIHUTEC YCIIOBUA.

24

EBpomneiickure moTpeduTencku meHTpoBe TBHPIAT, 4e 10% ot omrakBanmsaTa mpe3 2055 r. ce oTHacsT
JI0 HEKOPEKTHHU JIOTOBOPHU KJIAy3H.

13

BG



OObpHATO € BHUMaHUE U Ha YTy MpoOIeMH KaTo HallpUMep PaBOTO HA OTTETIISIHE
OT JIOTOBOp, KOETO € TUIHYHO MPAaBO Ha MOTPEOUTENS W € OCUTYPEHO OT HSIKOJKO
TUPEKTUBH, Hape]l C YCIOBUSITA 32 HETOBOTO YIIPaXKHSBaHE.

3acerHato € W BBBEKIAHETO Ha OOIIM JOTOBOPHM CPEICTBA 3a IpaBHA 3aIlluTa,
BKJIFOYMTEITHO 0010 TIPaBO Ha 00€3IIETCHUE 3a BPEIH.

[To oTHOmEHWEe Ha mpojaxbara Ha CTOKH, UMa HSKOUW BAXHH BBIPOCH OTHOCHO
W3SICHSBAHETO M €BEHTYAJHOTO pa3IIUpsiBaHE Ha OOXBaTa, Karo OBbJAaT OOXBaHATH
MaTepuamHuTe Onara KaTto cOopTyepHHUTE NPOAYKTH M AaHHU. Jpyru BBIPOCH
MOKPUBAT KIIOYOBU TMOHATHA KaTO JIOCTaBKa, TMPEXBBPJISHE HA PHCK U
CTETIEHYBAHETO Ha CpeJCTBaTa 3a MpaBHa 3ammuTa. M Hakpas, moBaurHata Osxa u
BBIPOCHTE 32 BH3MOXKHOTO BBBEXKIAHE Ha MPSKAa OTTOBOPHOCT Ha MPOU3BOIAMUTENS U
TIOBUIICHU THhPTOBCKHU I'apaHIIUH.

[Tpunosxenue I onmrcBa MOOTACITHO BCEKHU OT CIASAHH MPOOJIEMH:

1 0011 3aK0HOJATENIEH TOAXO

2 O06xBat HAa XOPU30HTAIEH HHCTPYMEHT

3 CreneH Ha cOmmKaBaHe Ha 3aKOHOJATEIICTBATA

4.1 JeduHuimms Ha TOHATHATA ,,IOTPEOUTEN U ,,ipopecnoHanmcT

4.2 JleticTBe Ha MOTpPeOUTENN Ype3 TTOCPETHUK

43 BbBexxgane Ha oOIIO ycloBHE 3a JAOOPOCHBECTHOCT U JIOSIHOCT IPHU
JIOTOBapsIHE

44.1 PasmmpsiBane o6xBata Ha MPUIIOKEHNE HA KPUTEPHUHUTE 3a ONPECISTHE Ha
HEKOPEKTHOCTTA Ha JJOTOBOPHUTE KJIay3U

4.5 [TpaBeH edeKT Ha CIUCHKA C HEKOPEKTHUTE yCIIOBHUS

4.6 OO0xBaT Ha KPUTEPUUTE 3a ONpPEACIIIHE Ha HEKOPEeKTHOCT: LleHa u riaBeH
IIpeIMET Ha J0roBopa

4.7 [IpenBmwxkaane Ha JOTOBOPHUTE TMOCIEIUIM TIOpaAu HEOOsIBEHa
uHpopManus

4.8.1 COnmxaBaHe Ha MPOABIKUTETHOCTTA HA MPOOHUTE IEPUOIU

4.8.2 COnmkaBaHe Ha MOJAJTHOCTHTE IPH YNpaKHSABAaHE Ha MPaBOTO 3a
OTTETJIIHE OT JOTOBOP

4.8.3 COmmkaBaHe Ha ChOTBETHHUTE MOTPEOUTENICKH Pa3XoAqu MPU OTTETISHE OT
JIOTOBOP

49 BbBexxmane Ha oOIIM TOTOBOPHU CPEJICTBA 3a MpaBHA 3aluTa

4.10 BbBexxaane Ha mpaBo Ha 00E3IIETeHHE

5.1 PasmupsiBane Ha 00XBaTa Ha MPUIOKEHUE KbM JPYT BH]I JOTOBOPH

5.2 [Ty6nmuana pa3npoaakba Ha ynoTpeOsBaHH CTOKU

5.3 Jedbunnnmms Ha TOHITHETO ,,TOCTaBKa

5.4 [IpexBbpisiHEe HA pUCK

552 CpokoBe OTHOCHO JIMIICaTa Ha CbOTBETCTBUE

553 CrnermduyHO TPaBUIIO OTHOCHO TIOBTOPHO BB3HUKHAIN 1e(hEeKTH
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554 CrnermduyHO paBUIIO OTHOCHO YIIOTPEOsSBaHU CTOKH

5.6 TexecT Ha T0Ka3BaHe

5.7 N3MeHenue Ha pena Ha MpujaraHe Ha cpe/icTBaTa 3a MpaBHa 3aluTa

5.8 VYBenoMsIBaHe 3a JIMIcaTa Ha ChOTBETCTBHE

59 OTroBOpHOCT Ha JUPEKTHUTE IPOU3BOAUTEIN 32 JINIICA HA CbOTBETCTBUE

5.10.1 | BeBexmaHeTo Ha MpaBwia IO MOAPa30UpaHe OTHOCHO CHABPKAHHETO Ha
THPrOBCKAaTa rapaHIus

5.10.2 | YcnoBus 3a NpexBbpIIIHE HA ThPrOBCKATa rapaHIUs

5.10.3 | TrproBcka rapaHnys 3a CieNuUIHN SIIEMEHTH

6 Hpyru BbIIpocu
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HPUJIOKEHUE 1

ISSUES FOR CONSULTATION

When answering the questions below, contributors are encouraged to motivate their
answers. It should be noted that all options indicated are non-exhaustive; other
solutions may also be put forward.

O011 3aKoHOAATEIeH MOAX0/

As indicated in section 4 above, there are different alternatives available to reviewing
the consumer legislation.

Bovnpoc Al: Koii, cnopen Bac, € Hall-gOOpHUAT MOAXO0J KbM NpPEpasriIekKIaHETO Ha
3aKOHO/ATEJICTBOTO 3a 3allIUTa Ha MoTpeduTenure?

Bb3moxknoct 1: BepTukanmeH moaxojd, BKJIIOYBAI] pPEBU3UpPAHE HA OTICITHUTE
JTUPEKTUBH.

Bb3moxkHocT 2: CMeceH MOoaxoA, chyeTaBalll IPUEMAHETO HA PAMKOB WHCTPYMEHT,
HaCOYeH KbM XOPHM3OHTAJIHU IMpOOJeMH, KOMTO ca OT 3HAYeHHE 3a BCHUYKHU
NOTPEOUTENCKU JIOTOBOPH, KAaTO C€ PEBHU3MPAT CBIIECTBYBALIUTE CEKTOPAIHU
JIUPEKTHBH, KOTaTO € HEOOXOUMO.

Bob3moxkHocT 3: 3ama3BaHe Ha CTaTyKBOTO: 0€3 IpepasriexaaHe.

O0xBaT Ha XOPU30HTAJIEeH HHCTPYMEHT

Section 4.4 above highlights different options as to the scope of a possible horizontal
instrument. One option would be to adopt a framework instrument with broad
coverage, applicable to both domestic and cross-border transactions. Alternatively,
the horizontal instrument could cover cross-border contracts only. A third alternative
would be to limit the scope of application of the instrument to distance contracts
concluded cross-border and domestically.

Brmpoc A2: KaksB ga 0b/1e 00XBaTa Ha €BEHTYATHUS XOPU30HTAJICH HHCTPYMEHT?

Bw3moxknoct 1: HMHcTpymMeHTBT Ou  TpsOBajio Ja ce Mpuiara 3a BCHYKH
MOTPEOUTEICKU JOTOBOPH, HE3aBUCUMO JAJIU 3acsAraT BbTPEIIHU WIH TPAHCTPAHUYHU
CHIEJIKH.

Bov3moxknHoct 2: Jla ce nmpuiara camo 3a TpaHCTPaHUYHUTE JJOTOBOPH.

Bw3moxHOCT 3: I[a CC Ilpujaara camMo 3a JUCTAHLHUMOHHUTEC NOIOBOPHU, HE3aBUCUMO
AaJin ca CKIIIOUYCHU TPAaHCTPAaHUYHO WUJIW HA MCCTHO PAaBHUIIIC.

CreneH Ha cOJMIKAaBaHe HA 3aKOHOAATEJICTBATA

Section 4.5 above discusses the degree of harmonisation that future consumer
protection legislation should be based on. Current legislation allows Member States
to adopt more stringent national rules through the use of minimum clauses. The
resulting fragmentation of rules may create internal market barriers and deter
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consumers from shopping cross-border. Full harmonisation could represent an option
for addressing this problem. A second option would be to keep the minimum
harmonisation approach. Minimum harmonisation, as indicated above, could be
combined with a mutual recognition clause or with the country of origin principle.
However, this option would not simplify and rationalise the regulatory environment.
HopmartuBHOTO (parmMeHTHpaHe OM NPOIBIDKWIO Jla CHIIECTBYBa W Ja OKasBa
HETaTUBHOTO CH BB3JICHCTBUE BBPXY JOBEPUETO KbM BBTPCIIHHOS TMazap y
noTpeouTenuTe.

Bompoc A3: KakBo TpsOBa 51a € HUBOTO Ha COJIM)KaBaHE Ha pPEIAKTHPAHUTE
JUPEKTUBH/HOBUS HHCTPYMEHT?

Bw3moxHoct 1: [IpepasrienaHoro 3akoHOAATENCTBO TpsiOBa Aa ce 0a3upa Ha IbJIHO
cOmkaBaHe, JOMIBJIHEHO C KJay3a 3a B3aMMHO NPU3HABAHE M0 BBIIPOCH, KbJETO HE €
MIOCTUTHATO I'BJIHO COMIKaBaHE.

Bu3moxnoct 2: [lpepasrienaHoTo 3akOHOAATENCTBO JAa Obae Oa3upaHo Ha
MUHMMAQJIHO COJIM)KaBaHE, ChYETAaHO C TPHUHIMIA HAa OTYMTAaHE Ha CTpaHaTa Ha
MIPOM3XO/I WIIH € KJlay3a 3a B3aMMHO MPU3HABAHE.

4. Horizontal Issues
4.1 JedbuHunmus Ha NOHATHITA ,,IOTPEOUTEN U ,,IpoPecuoHaATHCT

Currently the directives do not have coherent definitions of the concepts of
“consumer” and “professional”, although these are fundamental concepts for the
application of the consumer acquis. There is no serious justification in terms of the
specific purposes of the relevant directives. The uncertainty this causes is aggravated
by the fact that the Member States use the minimum clause to extend the vague
definitions in different ways. Several stakeholders advocate strongly in favour of
consistent definitions of consumer and professional to avoid confusion. In this
respect it is also important to ensure coherence with definitions used in other areas of
Community legislation.

For instance, the Directive on Doorstep Selling defines consumer as a natural person
who is acting for purposes “which can be regarded as outside his trade or
profession”. The Directive on Price Indications refers to any natural person “who
buys a product for purposes that do not fall within the sphere of his commercial or
professional activity” and the Unfair Contract Terms Directive refers to “purposes
which are outside his trade, business or profession”.

Differences between Member States can be noted for example when it comes to
individuals buying a product to be used both privately and professionally, e.g. when
a doctor buys a car and occasionally uses it to visit his patients. Several Member
States have granted natural persons acting for purposes which fall primarily outside
their trade, business or profession the same protection as consumers. In addition
some businesses, such as individual entrepreneurs or small businesses may
sometimes be in a similar situation as consumers when they buy certain goods or
services which raises the questions whether they should benefit to a certain extent
from the same protection provided for to consumers. During the review the widening
of the definitions to cover transactions for mixed purposes should be considered.
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4.2

9% ¢¢ 9% ¢¢

Similarly the professional is referred to variously as “trader”, “seller”, “supplier” etc,
depending on the directive. The definitions vary as well: The Distance Selling
Directive, for instance, defines the “supplier” as “any natural or legal person who ...
is acting in his commercial or professional capacity”, whereas the Unfair Contract
Terms Directive refers to a “seller or supplier” as a natural or legal person who “is
acting for purposes relating to his trade, business or profession, whether publicly or
privately owned”. To overcome the current inconsistencies the notion of
“professional” could replace the variety of terms in the existing Directives and apply
to all persons who are not deemed to be consumers.

Boempoc bl: Kak Tpsbsa ga ce neduHupar mnoHATUATA ,,IOTPEOUTEN” W
,Tipodecnonammct?

Bov3moxnoct 1: TpsbBa ma ce yemHaKBIT ChIIECTBYBAIIUTE NOSHUHUIMH B
JTOCTIDKEHMsITA Ha TpaBoTo Ha OOmIHOCTTAa, 0€3 M3MEHEHHE Ha TEXHMsI O0OXBarT.
[ToTpeburenute ga ObOaT ompeieNeHH KaTo (PU3UYECKH JIHIA, YAUTO NEUCTBUS
UMaT IeJM, KOUTO Ca U3BBH TSAXHOTO 3aHSATHE, THPTOBCKA JEHHOCT WU MPOQECHS.
[Ipodecnonanucture na ObAAT oOmpeAeNeHM Karo Juna (IOpUAWYECKH WIH
(U3HYECKN), YUUTO JICHCTBUS WMAT IICJIH, CBBP3aHH CBHC TAXHOTO 3aHSITHE,
THProBCcKaTa IeHHOCT W MpodecHs.

Bw3moknoct 2: Ionstusira ,,iotpeduren‘ u ,,IpoheCHOHANUCT 1a ce pas3LIupsT,
Taka ye Ja BKIOYaT (U3WYECKU JIUIA, YAUTO NEHCTBUS HMMAT LENH, MONaaalu
TJIaBHO M3BBH (MOTPEOWTEN) WM TIIaBHO B (MPO(ECHOHAINUCT) TAXHOTO 3aHATHE,
THProBCKa ACHHOCT WU Hpodecus.

JleiicTBue Ha OTPEOUTEH Ype3 OCPEITHUK

A consumer is not protected by the acquis when his/her contractual counterpart is
another private person. The same goes for the case when an individual is represented
by a commercial agent, broker or any other intermediary. A practical example of this
is when a car dealer sells a second-hand car on behalf of one consumer to another
consumer. It has been argued that in these cases consumers need similar protection as
in an ordinary business-to-consumer contract since the other party will benefit from
the professional expertise of the intermediary and some Member States have chosen
to extend consumer protection to these situations.

However, it may be very difficult to establish clear criteria as to when the role of the
intermediary is so strong as to warrant consumer protection. There may be a risk of
unforeseen and negative knock-on effects on markets on which private persons trade
with private persons.

Against applying consumer protection rules to private sellers it could also be argued
that a private person might not realise that contracting a professional as her or his
intermediary will put her or him in a position equivalent to a professional. On the
other hand, a consumer who concludes a contract with a professional acting as
intermediary for a private person may be more in need of protection than his
contractual counterpart.

It should be noted that the notion of intermediary would not include trading
platforms for sellers and consumers, e.g. on the Internet, where the platform provider
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4.3

is not involved in the conclusion of the contract. The role of intermediaries in
electronic commerce, including search engines and auction platforms, is currently
being examined in a different context and therefore not covered by this review”’.

Bomopoc B2: TpsbBa num moroBopute MexAy YacTHM JIMIA Ja C€ CUMTAT 3a
MOTPEOUTETICKH TOTOBOPH, KOTATO €IHA OT CTPAHUTE JIEUCTBA Upe3 MPoPeCuOHAIICH
MOCPETHUK?

Bb3moxHocT 1: 3ama3BaHe Ha CTaTyKBOTO: 3allUTaTa Ha MOTPEOUTENUTE HE OWBa
Jla ce Tpujara KbM JIOTOBOPU OT THMA ,,lIOTPeOUTEN ¢ MOTpeOuTeN , Korato eaqHaTa
OT CTPaHUTE U3IOJI3Ba MPOPECUOHATICH ITOCPETHHUK 3a CKIIOYBAHETO HA JIOTOBOPA.

Bw3moxnoct 2: [ToHsTHETO ,,TOTPEOUTENCKU TOTOBOPU™ 1a BKIIOYBA CUTYaIlUH, B
KOUTO eJHaTa OT CTPAHMTE JACHCTBA Uype3 MPOodeCUOHATICH IIOCPETHUK.

The concepts of good faith and fair dealing in the Consumer Acquis

The consumer acquis on contract law does not include a general duty to deal fairly or
to act in good faith. A general clause referring to the concept of (un-)fairness exists
in Article 5 of Directive on Unfair Commercial Practices, which concerns marketing
practices, but which does not apply to contracts’. Article 3 (1) of Directive
93/13/EEC on Unfair Terms in Consumer Contracts constitutes a general clause
referring to “(un-) fairness” and contains a definition of that term for the purposes of
the Directive.

The main advantage of an overarching general clause for consumer contracts in the
horizontal instrument would be the creation of a tool which would provide guidance
for the interpretation of more specific provisions and would allow the courts to fill
gaps in the legislation by developing complementary rights and obligations. It could
therefore provide a safety net for consumers and create certainty for producers by
filling gaps in legislation. In addition, a general provision may also be a useful tool
when interpreting clauses contained in offers or contracts and it may as well respond
to the criticism that certain directives or provisions are not time-proof. A general
provision could be built round the phrase “good faith and fair dealing”. This includes
the idea that they show due regard to the interests of the other party, considering the
specific situation of certain consumers.

The disadvantage of such a general clause is that it does not encompass precisely the
rights and obligations imposed on each party. Its interpretation may vary from
Member State to Member State.

If included, such a general principle should apply from the negotiation phase to the
execution of the contract, including remedies. It would also prevent the emergence of
the kind of problems encountered with the current consumer protection directives,
due to legislation being overtaken by technological and market developments.
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Conclusions will be announced in the Second Report on the application of the Directive 2000/31, to be
adopted in 2008.

Article 5 of the Directive on Unfair Commercial Practices outlaws marketing practices which - contrary
to the requirement of professional diligence — can adversely affect the economic behaviour of
consumers.
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4.4

4.4.1

4.5

Bornpoc B: TpsabBa nu eauH XOpPU3OHTAJIEH MHCTPYMEHT Ja BKJIOYBA OOLIO
3aJbJDKaBaHe 3a MPO(ECHOHAINCTUTE J1a IEHCTBAT B ChOTBETCTBUE C MPUHIIMITUTE
Ha J0OPOCHBECTHOCT U JIOSUTHOCT NPH AOTOBapsiHE?

Bw3moxknOoCT 1: XOpH30HTAIHUAT WHCTPYMEHT Ja TpEeIBMXKIAa CHIVIACHO
noroBopHoTo npaso Ha EC 3a noTpeOuTencKuTe 10roBopy NpopecuoHaINCTUTE Aa
cliesiBa Jia ieiicTBaT J0OPOCHBECTHO.

Bb3moxHocT 2: 3ana3BaHe Ha CTaTyKBOTO: Jla HsIMa 001Ia Kiays3a.

Bw3moxknocer 3: Jla ce nobaBu ofmia kiaysa, KOATO Jla c€ Ipuiara KakTo KbM
poeCHOHATTUCTUTE, TaKa M KbM NOTPEOUTETHTE.

The scope of application of the EU rules on unfair terms

Extension of the scope to individually negotiated terms

The Directive on unfair contract terms currently applies to non-negotiated terms
only, i.e. contractual clauses which the consumer has had no possibility to influence
during the negotiation process. In practice, the Directive is in most cases applicable
to pre-formulated contract terms used in mass transactions. In reality consumers
often have only a very limited possibility to influence the content of a clause even if
it theoretically is open to negotiations. A number of Member States have specific
rules on the (un-)fairness of individually negotiated terms.

If it is decided to include individually negotiated terms, the test of unfairness could
be reformulated so that it ensures that the competent authorities will take into
account the actual ability of individual consumers to influence the terms of the
contract. Alternatively, this test could be restricted to the list of terms annexed to the
directive.

In the absence of specific rules, the unfairness of negotiated terms would be assessed
under the principle of good faith (see 4.3).

BLHpOC I'l: I[O KakBa CTCICH OUCHUIUIMHATA 3a HCKOPCKTHUTC JOTOBOPHU
YCIIOBHA Tp$[6Ba Ja IOKpHBa U UHAWBUAYAJIHO JOTOBOPCHUTC }’CJ'IOBI/Iﬂ?

Bu3moxknoct 1: OOxBaThT Ha NpuUilaraHe HAa AUPEKTHUBATa 32 HEKOPEKTHHUTE
JOTOBOPHHM YyCJIOBHMSI Ja C€ pa3lmupu, 3a Ja BKIOYA W HHIUBHUIYATHO
JIOTOBOPEHUTE yCIIOBUSI.

Bob3moxkHoct 2: KbM MHAMBUAYATHO JOTOBOPEHUTE YCIOBHS Ja CE€ MpUiiara camo
CHUCBHKBT OT YCIOBUS, IPWIOKEH KbM JlMpeKkTuBara.

Bv3moxknoct 3: 3ama3BaHe Ha CTaTykBOTO — mpaBmwiata Ha OOmHOcTTa 1a
OpoABIDKAT Ja C€ MpWIaraT M3KIIOYUTETHO KbM HEJOTOBOPEHUTE WU
MIPEIBAPUTEITHO POPMYITUPAHUTE YCIOBHSL.

List of unfair terms
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4.6

The rationale behind the list attached to the current Directive on unfair contract terms
is to provide guidance to the Member States as to what contractual terms can be
challenged under the unfairness test. As the list has a purely indicative character, it
may lead to divergent application in Member States.

It should be considered whether a term included in a list of unfair terms of a
horizontal instrument should be considered unfair in all circumstances (black list) or
unfair unless the examination of the specific circumstances of the contract (including
any individual negotiation) shows the contrary (i.e. a rebuttable presumption of
unfairness — grey list). These two options could also be combined, i.e. some terms
would be considered unfair in all circumstances while other terms are presumed to be
unfair. That option has been considered by the CFR researchers.

A comitology mechanism could be included in the horizontal instrument in order to
update the list of terms.

Bwnpoc I'2: KakbB Tps6Ba 1a € cTaTyThT Ha CHUCHLUTE HA HEKOPEKTHU JJOTOBOPHU
YCIJIOBUS, BKJIIOUYBAHU B XOPU30HTAIHUTE UHCTPYMEHTU?

Bw3mokHocT 1: 3ama3BaHe Ha CTATYKBOTO: Ha CC 3alla3h AKTYAJIHUAT YKa3aTCJICH
CITMCBK.

Bb3moxkHOCT 2: 3a HSKOM JIOTOBOPHHM YCIJIOBHSl Ja CE€ CbhCTaBU OIPOBEPKUMA
IIPE3YMIILHS 3a HEKOPEKTHOCT OTHOCHO HSAKOU JIOTOBOPHM YCJIOBHS (CUB CIHUCBHK).
TaxbB BapuaHT Ou chyeTall OPUEHTALIUA U I'bBKABOCT 10 OTHOILIEHHE Ha OLIEHKATa
Ha KOPEKTHOCTTA.

Bs3moxknoct 3: [la ce ¢chCTaBu CIUCHK HA YCIOBUA — BEPOATHO MHOTO MO-KPaThK
OT CBIICCTBYBAIIHA — KOUTO CC CHUTAT 3a HCKOPCKTHU IMPHU BCUYKU O6CTO$ITCJICTB8.
("4epeH CIUCHK).

Bu3moxHocT 4: KomOuHaIuUs OT BE3MOXKHOCT 2 U 3: HSIKOH YCIIOBHS 1€ OTIIAHAT
H3IU10, JAOKATO KBbM JPYTH IIE Ce€ TpUIara ONMpOBEpKHMATA MPE3yMIIUA 32
HEKOPEKTHOCT.

O0OxBat Ha KPUTCPUHUTEC 3a ONIPCACIIAHC HA HCKOPCKTHOCT:

Under the Directive on Unfair Terms a non-negotiated contractual term is considered
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, i.e. the unfairness
test. According to this test, the assessment of the unfair nature of the terms relates
neither to the definition of the main subject matter of the contract nor to the adequacy
of the price (as far these terms are expressed in plain intelligible language).

National laws typically allow the aggrieved party to avoid the contract only where he
or she has had little choice as to whether to conclude the contract and the situation
has been exploited by the contractual counterpart through charging an exorbitant
price. An example of this would be where a consumer whose car breaks down in the
middle of a rural area at night may agree to pay a disproportionate price for the
repair.
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4.7

Especially if the scope of the directive were to be extended to negotiated terms, the
question arises as to whether the unfairness test should be widened to assess all core
terms of a contract, including the main subject matter of the contract and the
adequacy of the price.

Brorpoc ['3: TpsiOBa nu aa ce pasummpu 00XBaThT Ha KPUTEPUUTE 3a OIpEEsiHE Ha
HEKOPEKTHOCTTA OT AMPEKTHBATA 32 HEKOPEKTHUTE IOTOBOPHHU YCIOBHUSA?

Bo3moxHoct 1: Kputepuute 3a onpeensHe Ha HEKOPEKTHOCTTA Ja CE pas3lIupsT U
MNOKPUAT Ne(UHULIMATA 3a [JIaBEH MpeAMET Ha J0roBOpa U aJeKBTHOCT HA LICHUTE.

Bb3moxkHOCT 2: 3ama3BaHe Ha CTATyKBOTO - MPOBEPKATa 32 HEHEKOPEKHTOCT J1a e
OCTaBa B CETaIlTHUS CH BH/I.

WNudpopmanimoHHN N3UCKBAaHUS

Several Directives impose obligations on professionals to provide consumers with
information before, at or after the conclusion of the contract. Failure to comply with
these obligations is however regulated in an incomplete and inconsistent way. In
several cases no remedies are available when information duties are ignored by
professionals. Even an extension of the cooling-off periods for failure to provide
information, as it is provided for in the Distance Selling and Timeshare Directives,
may not be sufficient since the consumer loses his right to withdraw from the
contract within three months. Consumer organisations quote the lack of information
as one of the main problems in relation to distance selling, whereas business
stakeholders deplore the complexity of the current situation.

The Commission is of the opinion that although the horizontal instrument should not
cover the existence and the content of the information requirements, considering the
varying purposes of consumer information in the different vertical directives, it could
encompass provisions on the failure to fulfil information requirements. One
possibility is that the horizontal instrument would provide for an extension of the
cooling-off period for failure to comply with information requirements. Another
solution would be to combine such an extension of the cooling—off period with
general remedies for the most serious breaches of information duties (e.g. no
information on price and address of the professional).

Bwmpoc /I: Kaksu jgoroBopHH mocieauiy TpsOBa Aa ce MPEIBUIAT 32 HECIa3BaHe
Ha M3UCKBAHUS OTHOCHO TOCTIKEHHUATA HA MpaBoTO Ha OOIIHOCTTA 3a 3alluTa Ha
norpedurenute?

Bu3moxnoct 1: Jla ce yabmku mpoOHUAT MEPHOJ, KaTO OOIIOBAIUIHO CPEACTBO 3a
IpaBHa 3aIuTa Ipyu HHHOPMAITMMOHHUTE U3UCKBAHWSI, HATIP. IO TPH Mecela.

Bb3moxknoct 2: Jla mma pa3nuyHM CpelcTBa 3a MpaBHA 3allUTa C I J1a Ce
oOXBaHAT PA3IMYHU TPYNMU HHOOPMAIMOHHU 3abJDKCHUS: HIKOW HApYIICHUS Ha
MPEeIBAPUTEIIHO U JOTOBOPHO HUBO M€ MPEIU3BHKAT MEPKHU (HAmp. HEKOPEKTHA
nHpOpPMaINKs OTHOCHO II€HaTa Ha MPOAYKTaJa TO3BOJISIBAIA HA TOTPEOHTENs 1a
n30erHe J0roBopa), JOKaTo APYyro Hecla3BaHe M3WMCKBAHMSTA 32 YBEIAOMSBAHE CE
TpeTHpa Mo pa3InyeH HaAuMH (Hamp. Yype3 MpoIbKaBaHe Ha MPOOHUS MEPUOJ] WU
M3001110 J1a HMa I0TOBOPHA CaHKIIHU).
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4.8

4.8.1

Bb3moxkHoct 3: 3amazBaHe Ha CTAaTyKBOTO: JOTOBOPHUTE TIOCHEACTBUS OT
HECIIa3BaHEeTO Ha M3MCKBAHUSATA 32 YBEJOMSBAHE Ja MPOIBIDKAT Jia Ce Peryjupar
110 PA3JIMUCH HAYWH 3a PA3JIMYHUTC TUIIOBEC JOIOBOPH.

[IpaBo Ha OTTErIISTHE OT JJOrOBOpa
The cooling-off periods

The Directives on Timeshare, Doorstep Selling and Distance Selling give consumers
the right to withdraw from the contract within a certain period. There are significant
divergences in relation to the length of these periods, and as to the beginning and
calculation of the periods (in calendar or working days). Such differences may be
confusing for consumers and can create legal uncertainty in case of overlaps between
Directives”'.

The horizontal instrument could provide for common rules on the time frames for all
types of contracts for which a right of withdrawal exists, so as to increase legal
certainty.

An alternative could be to group the directives into two categories, attaching to each
of them a specific withdrawal period. The reason for this would be that different
directives grant consumers a right to withdrawal for different reasons, e.g. to allow
consumers to compare the price and quality of the products ordered in a door step
situation with alternative offers or to allow consumers to see the product ordered at a
distance.

Whichever of the two alternatives is chosen, the Commission is of the view that all
periods should be uniformly counted in calendar days rather than working days to
increase legal certainty. The concept of working days is differently interpreted by the
Member States and varying national holidays may cause uncertainties for consumers
and businesses.

Bwnpoc El: Tps6Ba mu na nma cOnmmkaBaHe Ha MPOABIDKUTEIHOCTTAa HA POOHHUTE
Nepuoau B JOCTHXKEHMSTa Ha mpaBoTo Ha OOmHOCTTAa 3a 3alldTa Ha
NOTpeOUTENNTE, KaTo Is10?

Bv3moxknoct 1: Jla mma enuH mnpoOEH mMepuoia 3a BCUYKM CIydaw, KOTaTo
JTUPEKTUBHUTE 32 MOTPeOUTENNTE JaBaT Ha MOTPEOUTENHUTE MPaBO 32 OTTETIISIHE OT
JIOTOBOpA, Harp. 14 KaneHaapHU THU.

Buv3moxnoct 2: Jla ce ¢dopmupar aBe rpymu OT IUPEKTHUBHM W BCAKa Ja HMa
paznuueH mnpobeH mepuon (Hamp. 10 KaleHIapHW MOHU TPH JUCTAHIIMOHHHU
JIOTOBOPH M TpoAakba mo JomoBere, a 14 kaneHAapHU AHM 3a IpoAakbaTa Ha
TYPHUCTHUYCCKHU IIpaBa 3a BpPECMCHHO IMOJI3BAHC HA HCIBUKNMO I/IMYHIGCTBO).

Bw3moxknoct 3: 3ama3BaHe Ha craTykBoTo: Jla HsAMa cOimkaBaHEe OTHOCHO
IPOOHUTE MEPUOJIM B JOCTHKEHHUATA Ha MpaBoTo Ha OOLIHOCTTA 3a 3alIUTa Ha
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See e.g. the case C-423/97 Travel Vac, where the ECJ found that the Doorstep Selling Directive was
applicable to a timeshare contract.
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oTpedUuTeNnuTe, a 1a ObJAT peryjaupaHd OT 3aKOHOJATEJICTBOTO 3a ONPEICIICHUS
CEKTOp.

4.8.2 CoOnmxaBaHe Ha MOJAJIHOCTUTE MpPU YIpaKHABAHE Ha MpPaBOTO 3a OTTEIVISHE OT
JIOTOBOP

The modalities of exercising the right of withdrawal are currently regulated
differently across the consumer acquis. There are also significant differences in the
Member States’ transposition of the directives. In some countries consumers may
choose how to notify the seller (e.g. by sending an email or simply by returning the
good to the seller), whereas in others the consumer is obliged to use a certain
procedure such as registered mail. Clarifying the rules on how to return products
could increase consumer confidence in cross-border transactions. A recent
Eurobarometer survey shows that, in relation to distance selling, 65 % of consumers
consider that there are more problems with returning a good during the cooling off
period when it was bought cross-border.

To clarify and simplify matters, the provisions on the modalities of exercising the
right of withdrawal could be harmonised in the horizontal instrument.

Brrpoc E2: Kak Tpsi6Ba aa ce ynpaxHsiBa MpaBoTO 3a OTTETJISIHE OT IOTOBOp?

Bw3moxnocT 1: 3ama3BaHe Ha CTaTyKBOTO: /Ibp)KaBHTE-WwICHKH ca CBOOOTHH aa
onpenensT popMara Ha IPEAU3BECTUETO 32 OTTETIISHE.

Bw3mokHoct 2: [la ce BbBele eIUHHA MpOLEAypa 3a MPEJU3BECTHE 32 OTTEIJISHE
BBB BCUUKHU JOCTH)KEHUS Ha IpaBoTO Ha OOIIHOCTTA 32 3alUTa Ha IOTPEOUTETUTE.

Bw3mosknoct 3: [la ce u3KiI04aT BCUUKU OQUIIMATHN U3MCKBAHUS 3a IIPEIU3BECTHE
Ha OTTEMISIHETO. B TakbB ciyuyail MOTPEOUTENAT 1€ MOXE Ja CE€ OTTErJu OT
JI0TOBOpA 0 pa3IMYHU HAYMHHU (BKJIIOUUTETHO Ype3 BPBIIAHE HAa CTOKATA).

4.8.3 The contractual effects of withdrawal

The effect on the contract when the consumer exercises his or her right of withdrawal
is regulated differently for different types of contract in the acquis. The Doorstep
Selling Directive provides only that withdrawal releases consumers from any
obligations under the cancelled contract. Other legal effects are to be determined by
national law. The Directive on Distance Selling provides instead that when the right
of cancellation is exercised, the seller is obliged to reimburse the sums paid by the
consumer free of charge as soon as possible and in any case within 30 days. The only
charge that may be made to the consumer is the direct cost of returning the goods.

The horizontal instrument could harmonise the provisions on the effects of
withdrawal. The rule that consumers should not bear any costs when exercising their
right of cancellation could be spelled out more clearly and made general whereby the
option for Member States to impose charges on consumers in the event of
cancellation could be removed. In addition, the horizontal instrument could provide
for a general time limit by which the professional would have to reimburse
consumers who exercise their right to withdraw, as it is currently the case in respect
of contracts concluded at a distance.
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4.9

Bomopoc E3: Koum pasxomum pa ca 3a cMeTka Ha MOTpeOuTeNns B ciydail Ha
orTerisiHe?

Br3moxnoct 1: [Ipunoxumure B MOMEHTa PETYJIATOPHU BaPUAHTH J1a CE OTMEHSAT
— B TakbB Cllydail MOTpeOUTENUTEe HIMA Jla UMAT Pa3Xxoiu OT HUKAKbB XapakTep,
KOraTo yIIpa)kKHsBaT IIPaBOTO CH HA OTTETJISHE.

Bu3moxnocT 2: Jla ce 00OOHISAT CHINECTBYBALIUTE BapUAHTU: B TaKbB CIIydaid
MOTPEeOUTETUTE 11I€ TOEMaT €JHU U ChIIU Pa3X0/H, KOTaTo YIPaKHSIBAT MPaBOTO CU
Ha OTTETJIsIHE, HE3aBUCUMO OT TUIIa Ha JI0r0OBOpa.

Bb3moxHocT 3: 3ama3BaHe Ha CTAaTyKBOTO: Ja C€ 3ama3siT NPUWIOKUMHUTE B
MOMEHTA PeTyJaTOpPHH BapUaHTH.

General contractual remedies

The acquis does not provide for a general set of remedies available to consumers for
all consumer contracts. Existing remedies are limited to particular types of contracts.
The Directive on Sale of Consumer Goods for example, grants consumers some
remedies, but not all of those remedies apply to all consumer contracts. The absence
of general remedies at EU level creates a deficit in consumer protection.

According to a recent Eurobarometer survey, 71 % of consumers consider it harder
to resolve problems such as complaints, returns, price reductions and guarantees
when shopping cross-border. Common EU-wide remedies in the horizontal
instrument could contribute to addressing this problem. However, this would not
tackle the problems faced by consumers concerning the enforcement of rights against
a person established in another country. Reduction of the price and termination of a
contract could be construed as remedies of general application. Also the introduction
of a general right to withhold performance in case of breach of a consumer contract
could be considered. Under this option, if the consumer has not yet performed his or
her obligations (typically the payment of the price) — the professional who is in
breach of the contract cannot enforce his rights against the consumer until he
performs correctly.

Bwnpoc XK1: TpsOBa nau XOpU30HTATHUTE WHCTPYMEHTH Ja TPEABIKAAT OOIIH
JIOTOBOPHU CpeJICTBA 3a IIPaBHA 3allUTa Ha moTpedutenute?

Bw3moxknoct 1: 3ama3BaHe Ha CTaTyKBOTO: CBIIECTBYBALIOTO IMPAaBO MPEIABIIKIA
CpeACTBa, OrpaHMYEHH 0 KOHKPETHH THUIIOBE JOrOBOpHU (Hamp. 3a mpojaxoa).
OOmTe DOrOBOPHHM CpElICTBA 3a TpaBHA 3amuTa TpsiOBa Ja ce peryjimpar oT
HAIIMOHAJTHOTO MPAaBO.

Bw3moxknoct 2: [la ce ocurypu HaOOp OT OOIIM TOTOBOPHH CPENCTBA 3a IpaBHA
3allKTa, B 1MOJI3a Ha TIOTPEOUTEINTE B Clyyail Ha HapyIllIaBaHE HA MOTPEOUTEIICKUS
noroBop. Te3u cpencTsa cienBa Jaa BKIIOYBAT: IPABO HA MOTPEOUTEIS Ja IPEKPATH

AOTOBOpA, a UCKA OTCTHIIKA OT LICHATA U [1da C€ OTTCIJIN OT U3IIBJIHCHUCTO.

4.10  General right to damages
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5.

5.1

In addition to the right to withhold performance and the right to reduction of price
and termination of contract, the horizontal instrument could foresee a general right to
damages for breach of a consumer contract. At the moment, the issue of damages is
not regulated in the Community acquis, the only exception being the Package Travel
Directive. The relationship between domestic rules on damages and the remedies
provided for by the specific directives is unclear. Different solutions are possible.
The horizontal instrument could merely introduce a general right to damages for
consumers or it could specify that these damages should cover only purely economic
damages or both economic and moral losses as in the Package Travel Directive.

Borpoc XK2: TpsiOBa 1 XOPH30HTATHUAT HHCTPYMEHT Ja JlaBa Ha MOTPEOUTEITHTE
00110 TIPaBoO Ha 00E3MIeTSIBaHE IMPU HApYIIIaBaHE Ha IOTOBOpa?

Bw3moxxkHocT 1: 3ama3BaHe Ha CTATYKBOTO: BBIIPOCHT 3a AOTOBOPHUTEC HICTH CC
PBKOBOAM OT HAIIMOHAJIHOTO IIPAaBO, OCBCH KOraTO CHIICCTBYBA PA3MOPCIKIAHC B
AOCTHXXCHUATA Ha MPAaBOTO Ha O6H_IHOCTT3. 3a 3al1uTa Ha HOTpe6I/ITeJ'II/ITe (Hanp.
IMaKCTHHU H’I)TYBaHI/Iﬂ).

Bw3moxnoct 2: [la ce mpensuau o010 mpaBo Ha 00e3IIeTeHne Ha TOTpeOuTennTe
— T€ Ja Morar Ja TMpeTeHaupar 3a OOE3IIETCeHHE 3a BCHYKH HApYIICHHUS,
HE3aBHMCHMMO OT BHJIa Ha HapYIIEHUETO W XapakTepa Ha moroBopa. Ha mwbpkaBuTe-
YJICHKH C€ TIPEI0CTAaBsI JIa periaT KOU BUOBE MIETH J1a ObJaT KOMIICHCUPAHH.

Bo3moxknoct 3: Jla ce nmpeasuau 001110 nMpaBo Ha 00€3MMIETEHHE 32 TOTPEOUTENHTE,
KaKTO U 4e OOE3IIETCHHETO II¢ NMOKPHWBAa HAW-MallKO YHCTO HMKOHOMHYECKHTE
(MaTepuallHM) IIETH, TTOHECEHH OT MOTPEOUTENs B pe3yJsiTaT Ha HApyIICHHETO. B
TO3M CIOydald Ha JbpXKAaBUTE-WICHKHM CE€ MPEeNoCTaBs Ja  peryjupar
HEMKOHOMUYECKHTE 3aryOu (Hamp. MOPaJTHU MIETH).

Bw3mosknoct 4: Jla ce BpBezie 00110 MpaBo Ha 00€3IIETeHNE Ha OTPEOUTETUTE U
Ja ce npeABUIM, ue o00e3leTeHHeTo TpsAOBa Ja IOKpUBAa KakTO YHCTO
MKOHOMUYECKUTE (MaTepUaATHM) IIETH, TaKa U MOPAJTHUTE.

Specific rules applicable to Consumer Sales
Types of contracts to be covered

The Directive on Consumer Sales applies to sales contracts. It does not apply to any
other type of contract involving the supply of goods, except for goods to be
manufactured in the future. Therefore a consumer who hires a car is not protected by
its provisions. Likewise, as the supply of digital content is not covered by the
Directive, a consumer who downloads music from the Internet is not protected either.
This is a potential consumer protection lacuna. If the horizontal instrument were to
cover these types of contracts, consumers would enjoy the same protection against
lack of conformity regardless of the legal nature of the contract.

The lack of coverage of contracts for the supply of software and data (so called
“contracts providing digital content”) is a particularly important problem. With the
increase in digital content consumption, questions of liability (e.g. when software
damages hardware) and guarantee from defects will grow in importance. Several
consumer complaints point, for instance, to problems with music downloaded from
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the internet or used in MP3 players, software and digital content to be used in mobile
phones (e.g. ring tones). An extension of the coverage of consumer protection rules
to such situations would allow consumers to make use of remedies for non-
conformity and obtain damages. Such an extension of the scope of the Directive may,
however, require specific rules since digital content is usually licensed rather than
sold to the consumers.

Borpoc 31: Tpsabsa nu mpaBuiiata 3a NpoAakOUTE HAa MOTPEOUTEICKH CTOKU JAa
MOKPUBAT JOMBJIHUTEIHU TUIIOBE JOrOBOPH, MO KOUTO HAa HOTPEOUTEIUTE Ce
JOCTaBAT CTOKHU MJIU YCIYTH ¢ LU(POBO ChABpKaHUE?

Bw3moxkHocT 1: 3ama3BaHe Ha CTAaTYKBOTO: T.C. 00XBaTHT Ha IMPUITOKCHUCTO CC
orpann4aBa 10 Hpoz[a>1<6aTa Ha HOTpC6I/IT€J'ICKI/I CTOKH, CAIHMHCTBCHO C U3KIHOYCHUC
Ha oII¢ HCIIPOU3BCACHH CTOKHU.

Bob3moxkHocT 2: OOXBaThT Aa c€ pa3lIdupu U 3a APYTU THUIIOBE JOTOBOPH, IO KOUTO
Ha TOTpeOUTENNTE Ce TOCTABAT CTOKHU (HAmp. aBTOMOOWIIN TIOJ] HAEM).

Bob3moxkroct 3: OOXBaThT Aa ce paslIivupyu U 3a APYTHU THUIIOBE JOTOBOPH, IO KOUTO
Ha TOTPeOUTENNTE Ce JTOCTABAT CTOKU WIIH YCIYTH C IUPPOBO ChAbpKAHUE(HAIID.
My3uka ot UHTEepHeT).

Be3moxuocT 4: KomOnHamsa or BE3MOXKHOCT 2 1 3

[Ty6nuuna pasnpoaaxk0a Ha ynoTpeOsiBaHU CTOKU

Under Article 1 (3) of the Directive, Member States may provide that the definition
of consumer goods does not cover “second-hand goods sold at public auctions where
the consumer has the opportunity to attend the sale in person”. This exemption is a
source of uncertainty both for businesses and consumers. A horizontal instrument
could define the notion of “public auctions” in order to remove this uncertainty;
having said this it may be necessary to follow a specific and different approach for
on-line auction.

Brorpoc 32: TpabBa nu npaBuiara 3a NOTPEOUTEICKUTE MPOJaX0U Ja ce mpuiarat
OTHOCHO yNOTpeOsIBAHU CTOKH, POJaBaHM Ha IMyOJIUYHU pa3npoaaxon?

Bw3moxnoct 1: [a.

Bw3mokHOCT 2: HC, TC Oa 6’LI[aT H3KIIOUYEHN OT oOXBara Ha IIpaBHJIaTa Ha

OO0mHOoCTTA.

General obligations of a seller — delivery and conformity of goods

According to a recent Eurobarometer survey, 66 % of consumers perceive that
delivery in the context of cross-border sales may cause more problems than for
domestic sales. Adding rules on delivery should increase legal certainty and thereby
consumer confidence.

The Directive on Sale of Consumer Goods provides that the seller must deliver goods
which are in conformity with the sales contract. However, it does not define the
notion of delivery. This is unfortunate, since the moment of delivery is the starting
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point for time limits for the exercise of fundamental consumer rights, e.g. remedies

for non-conformity. The concept of delivery is also important for the passing of the
. 1,28

risk™.

The Directive does not provide for remedies against lack of delivery, late or partial
delivery. Regulating such questions in the horizontal instrument would require a
definition of delivery.

The horizontal instrument could clarify whether delivery means that the consumer
has materially received the goods (i.e. the consumer has acquired physical possession
of the good, for example by collecting the ordered car from the dealer) or whether it
is sufficient that the goods are put at the consumer’s disposal (e.g. the dealer informs
the consumer that the ordered car has arrived at his garage and is ready to be picked
up). The horizontal instrument could also provide that, as a default rule, delivery
takes place when the consumer acquires physical possession of the good. The parties
would remain free to agree otherwise.

Brorpoc U1: Kaksa na Obae nedpunummsTa 3a 1ocraBka’?

Bw3moxnocT 1: JlocTaBka ia o3Ha4yaBa, 4e MOTPEOUTENAT (PaKTHYESCKU IMOTydaBa
CTOKaTa (Harp. CTOKHTE Ce MpenaBaT Ha OTPEOUTEs ).

Bb3moxknoct 2: JloctaBka na oO3Ha4yaBa, Y€ CTOKUTE ca MPEJOCTAaBEHU Ha
pas3moyiokeHrne Ha MOTPeOUTEINsI Ha MSCTOTO | JlaTaTa, MOCOYCHH B IOTOBOPA.

Bo3moxknoct 3: JloctaBka mo moapazOupaHe 1a o3HadyaBa, uye MOTPEOUTENST BIIU3a
BBB (DAaKTHUYECKO BJIAJICHUE HA CTOKUTE, HO CTPAHUTE MOTAT Ja Ce JOTOBOPSAT U 3a

IpyTo.

Bw3moxkHOCT 4: 3ama3BaHe Ha CTAaTYKBOTO: Aa HC CC OIPCACIIA CPOK Ha JOCTABKATA.

The passing of risk in consumer sales

An issue connected to the definition of delivery is whether the horizontal instrument
should regulate the passing of risk in consumer sales, i.e. the question of the point at
which the professional bears the risk and the cost of any deterioration or destruction
of the good and when this risk passes to the consumer, e.g. in a situation where a
good is damaged or destroyed while in transit from the seller to the consumer. At the
moment, the issue is regulated differently in the Member States. In some Member
States the risk passes to the buyer at the time of the conclusion of the contract while
in others property does not pass with the conclusion of the sales contract but with the
delivery.

The passing of the risk could be linked to the moment of delivery. Depending on the
definition of delivery, this could be at the time when the consumer acquires physical
possession of the good or at an earlier stage.

Boernpoc M2: Kak T1psibBa ma ce peryiupa NpPEeXBbPIASHETO Ha pHUCKa IpuU

See point 5.5 in this annex.
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5.5

5.5.1

MOTPEOUTEIICKUTE TTPOIAKON?

Bw3mosknoct 1: [IpexBbpiassHETO Ha pUCKa J1a ce peryJupa Ha OOLTHOCTHO HUBO U J1a
ce 0OBBp)KE C MOMEHTA Ha JI0CTaBKaTa.

Bw3moxkHocT 2: 3ama3BaHe Ha CTATYKBOTO: NPCXBBPJIAHCTO HaA PpHCKa Ja CC
peryjinpa OT CaMUTC AbpPXKAaBU-YJICHKH, B PE3YyJITAT HAa KOCTO M€ CC IIOJy4dar

Pa3HOIIOCOYHHU PCILICHHA.

Conformity of goods

Introduction

The duty of the seller to deliver goods in conformity with the contract is the
cornerstone of the Directive on Consumer Sales. The Directive establishes a
presumption that goods are in conformity with the contract if they fulfil a series of
conditions which are considered to be implied by the contract (e.g. that the goods are
fit for the purposes for which goods of the same type are normally used).

5.5.2 Extension of time limits

Under the directive, the seller is liable for any lack of conformity which existed at
the time of delivery and becomes apparent within two years from that moment (legal
guarantee). The Directive does not regulate the suspension or interruption of the two-
year period in the event of repair, replacement or negotiations between seller and
consumer. Some Member States have introduced specific rules on the extension of
the period during which the seller is liable while the seller is trying to cure the defect,
whereas others have not introduced such rules. This has led to significant
divergences among national laws impeding cross border trade. A horizontal
instrument could provide that the duration of the legal guarantee is extended for a
period corresponding to the time during which the consumer was not able to use the
goods because some remedy was being performed.

Benpoc U1: TpabBa 1M XOPU3OHTAIHUAT MHCTPYMEHT Ja pPa3IIUPU CPOKOBETE,
NPWIOKUMU KbM JIMIICATa HAa CHOTBETCTBHE Taka, Y€ Ja BKIIIOYBAa IMepuoja 3a
U3IIBJIHEHHUE Ha CPE/ICTBATA 3a IIPaBHA 3aIiuTa?

Bp3moxHocT 1: 3ana3zBaHe Ha CTaTyKBOTO: HE CE MPABAT IPOMEHHU.

Bw3mosknoct 2: Jla. XOpU30HTATHUAT MHCTPYMEHT Jla ONPEeNId CpOKa Ha IMpaBHaTa
rapaHiys J1a c€ YIBJDKH C IEPHOAA, IPe3 KOUTO MOTPEOUTENAT HE € B ChbCTOSHUE 2
MI0JI13Ba CTOKUTE MOPAAM MIPUIaraHeTo Ha CPeCTBa 3a MpaBHa 3alluTa

5.5.3 Recurring defects

It may happen that defects which became apparent within two years from delivery re-
appear after the expiry of the legal guarantee, even though they have been repaired.
In these cases, consumers are left with goods which were already defective at the
moment of delivery, but for which any further repair is at the expense of the
consumers. Some Member States have introduced specific rules to deal with
recurring defects.
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A horizontal instrument could provide that when the seller repairs the goods during
the period of the legal guarantee, the guarantee is automatically extended to cover
any future re-emergence of the same defect for a period to be specified since repair.
The issue of recurring defects could also be relevant in the context of remedies,
possibly justifying a consumer’s claim for replacement instead of another repair.

Benpoc U2: TpsOBa nu rapaHuusiTa Ja ce YIB/DKM aBTOMAaTHYHO B Cllyyall Ha
PEMOHT 3a OTCTpaHsBaHE HAa TOBTOPHO Bh3HUKHAN AedekTn?

Bw3moskHocT 1: 3ana3BaHe Ha CTATYKBOTO: I'apaHli¥sTa HE CC yAbJI’KaBa.

Bv3moxkHoct 2: CpokbT Ha 3aKOHHATa TapaHIMs Ja C€ YIBIDKA C TEPHUOI,
OTpeseNieH ClIe]] PeMOHTa, Taka 4e Ja BKIIOUM OBJEHIO BH3HUKBAHE HA CHIIHS

nedexT.

5.5.4 Second-hand goods

5.6

Member States may currently provide that, in case of second-hand goods, the seller
and the consumer may agree on a shorter time period for the liability of the seller,
provided this period is not less than one year. Varying conditions in different
Member States cause legal uncertainty.

This could be corrected by eliminating the possibility for the seller and the consumer
to agree on a shorter time period of liability. This should not create any
disproportionate burden on professionals since they would only remain responsible
for those defects which already existed at the moment of delivery®.

Another option could be to allow professionals and consumers throughout Europe to
agree on a shorter period for the seller’s liability for lack of conformity.

Borpoc M3: TpsGpa au 1a ChIIeCTBYBAaT crielubUYHN MPABHIA 33 YIOTPeOSIBAHH
CTOKH?

Be3moxkHOCT 1: XOpH3OHTAIHHMAT HMHCTPYMEHT Ja HE BKJIIOYBA TEKCTOBE 3a
HapylIlleHH TpaBa MpH yHOTpeOsBaHU CTOKH: MPOJaBaybT U MOTPEOUTENAT HAMA Ja
MOrar J1a ce CIOopasyMesT 3a IMO-MalbK CPOK Ha OTTOBOPHOCT 3a JE(EKTH IpH
yIOTpeOsIBaHU CTOKH.

Bw3MokHOCT 2: XOpU30OHTAIHUAT WHCTPYMEHT Ja ChABPKA CHEHU(PUYHH TpaBUiIa
3a ynmoTpeOsSBaHW CTOKH: NMPOAABAYBT M MOTPEOUTEIAT J1a MOTaT Ja Ce CIIopa3yMesiT
3a MMO-MaJIbK CPOK Ha OTTOBOPHOCT 32 JIePEeKTH MPH YHOTPEOsSBaHU CTOKH (HO HE TI0-
MaJIbK OT €/IHa TOJIMHA).

TexecT Ha moKa3BaHe

29

In addition, as it is mentioned below, the presumption that the defects which become apparent within
six months from delivery were already existent at that moment only applies if it is not incompatible
with the nature of the goods and the nature of the defects. These rules ensure an adequately
differentiated treatment of second hand goods vis-a-vis new products.
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5.7.1

The Directive establishes a rebuttable presumption that any lack of conformity which
becomes apparent within six months from delivery shall be presumed to have existed
at the time of delivery. However, such presumption does not apply when it is
incompatible with the nature of the goods or the nature of the lack of conformity.

The Commission has been informed that it is difficult to apply a system with a
rebuttable presumption that can only be used when it is compatible with the nature of
the goods and the defects. Once the six-month period has passed, consumers have to
prove a fact (the existence of the defect at the time of delivery) which is extremely
difficult to establish without access to relevant technical data and/or specialised
assistance. Even during the first six months it is in each case necessary to examine
whether the consumer can actually invoke the presumption and obtain the reversal of
the burden of proof. This way the reversal of the burden of proof serves de facto as a
limitation of the legal guarantee™.

The Commission wonders if the present regime should not be changed. A horizontal
instrument could provide that the professional would have to prove that the defects
did not exist at the time of delivery since the seller is better placed than the consumer
to access relevant data (e.g. by contacting the producer) and provided that the
consumer acts in good faith. In any case the reversal of the burden of proof applies
only if compatible with the nature of the goods and of the defects. The seller would,
therefore, still be able to escape this reversal of the burden of proof in case of normal
wear and tear.

Boenpoc U4: Koii tpssOBa ma HOcHM TeXeCcTTa Ha JIOKAa3BaHETO, 4e JCHEKThT €
CI:IJ_ICCTByBaJI KbM MOMCHTA Ha ILOCTaBKaTa?

Bb3moxknoct 1: 3ama3BaHe Ha CTaTyKBOTO: IIp€3 II'bPBUTE IIECT Mecera
npo(eCHOHAMCTHT TPsAOBa 1a JHOKaxe, 4e ACPEKTHT HE € ChIIECTBYBal KbM
MOMEHTa Ha JO0CTaBKara.

Bw3moxknocr 2: Ilpodecmonanucra TpsiOBa na JOKaxe, 3a IENUs CPOK Ha
3aKOHHAaTa TrapaHuus, 4Ye MAe(PeKTbT HE € ChIIECTBYBaJl KbM MOMEHTa Ha
JOCTaBKaTa, ako TOBA € CbBMECTHMO C XapaKTepa Ha CTOKUTE U JeeKTHTE.

Mepku

Introduction

In the context of consumer sales, remedies should lead to the fulfilment of
consumers’ reasonable expectations in relation to the contract. However, the
Directive provides for remedies only in the case of non-conformity and not other
kinds of breaches of contract, e.g. when the goods are not delivered at all. Consumers
perceive the existing rules as unsatisfactory. Approximately 70 % of consumers state
that when buying goods cross-border it is harder to resolve problems such as returns
or price reduction in comparison with the domestic situations.
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For instance in some Member States, after the six months period, consumers are forced by the sellers to
prove the existence of the defect at the moment of delivery by producing expensive technical reports.
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As mentioned in point 4.9 in this annex, the horizontal instrument might provide for
some general remedies, which would apply to any breaches of consumer contracts.
The remaining, sale-specific remedies (repair and replacement) could continue to be
available only in case of non-conformity of the goods.

5.7.2 The order in which remedies may be invoked

5.8

Currently the Directive provides for a particular order in which remedies may be
invoked. Reduction of price or termination of contract can only be invoked if repair
and replacement are impossible or disproportionate. The Commission has been
informed that it is difficult for consumers to assess whether a professional’s claim
that a particular remedy would be disproportionate is right or not.

A horizontal instrument could allow consumers to choose freely amongst the
available remedies in case of wrong performance. However, to limit the economic
burden on the professional, termination of contract would remain available only in
case of non-performance and breaches that are so serious as to give consumers
reasonable grounds to refuse correct performance.

Alternatively, the horizontal instrument could maintain the current sequence of
remedies, with some amendments. For instance, it could provide that the reduction of
the price is available immediately as an alternative to repair and replacement, while
at the same time altering the conditions under which the consumer can “move” from
these first-line remedies to the termination of contract (e.g. in the case of recurring
defects).

Boenpoc Kl1: Tps6Ba nm moTpeOuTensT na mma cBoOojaTta Jga H30Mpa MEXKIY
MPEIOCTABCHUTE CPEJICTBA 3a TIPaBHA 3amIuTa?

Bb3moxkHocT 1: 3ama3BaHe Ha CTaTyKBOTO: MOTPEOUTENAT € JIIBKEH IBPBO Ja
MOWICKa PEMOHT/CMSIHA, M CaMO aKO HsAMa MPEAOCTaBEHU NPYTH CPEACTBA, aa
MOKCKa OTCTHIIKA WM MPEeKpaTsABaHe Ha I0TOBOPA.

Bw3moxknoct 2: IloTpeburenurte na uUMaT BB3MOXKHOCT Ja H30MpaT MexIy
IIPEIOCTABEHUTE CPEICTBA OT camMoTO Hadano. HesaBucumo or TOBa, |,
IIPEKPATABAHETO HA JOTrOBOPA J1a € Bb3MOXKHO CAMO IIPHU ONPEIEICHHU YCIOBUS.

Bo3moxknoct 3: [loTpebutenute ce 3aabiKaBaT MbPBO J1a TIOUCKAT PEMOHT, CMSIHA
WJIM OTCTHIIKA OT IIEHATa, M CaMO aKO TE€3M MEPKHU HE ca IMPEIOCTaBEeHHU, J1a OUCKAT

npeKpaTsBaHe Ha IOTOBODA.

YBGILOMSIBaHG 3a JIMIIcaTra Ha CbOTBCTCTBHUC

The Directive allows Member States to provide that the consumer must inform the
seller of the lack of conformity within a period of no less than two months from the
moment of discovery in order to benefit from his rights. Most Member States have
made use of this option, some of them waiving this obligation only in certain
circumstances. The horizontal instrument should eliminate the existing divergences,
which cause confusion for consumers and businesses.

Bwnpoc K2: Tps6Ba a1 moTpeOuTenuTe Ja UMaT 3aIbJDKCHUETO 33 YBeIOMsIBaHE Ha
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nmpoaaBada OTHOCHO JIMIICAaTa Ha CHOTBETCTBUE?

Bu3moxknoct 1: [la ce BbBeme 3aab/DKEHHE 3a yBEIOMsIBaHE Ha IMpojaBava 3a
BCHUKH J1€(PEKTH.

Bw3moxkHocT 2: [la ce BbBene 3aab/DKCHUE 3a YBEIOMSBAaHE TPU OIPEIEIICHU
oOcTosTencTBa (Hamp. MPU MPOsiBa Ha rpyOa HEOPEIKHOCT OT CTPaHA HA TPOjaBaya
B IPOTHBOPEYHE C M3UCKBAHETO 32 JOOPOCHBECTHOCT).

Bov3moxkHoct 3: [la HsIMa 3aabDKEHHE 32 YBEJIOMSBAHE B PAMKUTE Ha OIpPEACIICH
MEepUOS.

OTFOBOpHOCT Ha JUPCKTHUTEC MPOU3BOAUTECIIN 3a JIUIICA HA CbOTBCTCTBHUC

A number of Member States have introduced various forms of direct liability of
producers. These differ considerably as to the conditions and modalities. The
horizontal instrument may address these divergences by introducing rules on the
direct liability of producers (e.g. the introduction on an EU wide producer’s liability)
so that consumers would be able to request certain remedies directly from the
manufacturer (and possibly from the importer) throughout the EU. This would
eliminate possible internal market barriers and would favour especially consumers
buying cross-border. A more detailed analysis can be found in the Report on the
implementation of the Consumer Sales Directive.

The issue of producers’ liability in the context of the review of the acquis is limited
to situations where a good is not in conformity with the consumer contract, e.g. the
product does not have the quality or characteristics that the consumer is entitled to
expect. Liability for damage caused by the defectiveness of a product, i.e. death,
personal injuries or destruction of any item of property other than the defective
product itself, is regulated by the Product Liability Directive and falls outside the
scope of the review’ "

Benpoc JI: TpsOBa 1M XOpPU3OHTAIHUAT HMHCTPYMEHT Ja BBbBEXJIa IMpsKa
OTIOBOPHOCT 32 HECHOTBETCTBUE 32 IIPOU3BOJUTEIUTE?

Bw3moxknocT 1: 3ama3BaHe Ha CTATYKBOTO: Ha OGIJ_IHOCTHO paBHHIIEC HE CC
BBBCIKAAT IIpaBuJia 3a MpsdKaTa OTTOBOPHOCT HAa IPOU3BOJUTCIINUTC.

Bw3moxknoct 2: Jla ce BbBeae NpsKa OTTOBOPHOCT Ha HPOM3BOIUTEIUTE INPHU
OIMCAHUTE M0-TOPE YCIOBHSL.

5.10  Consumer Goods Guarantees (Commercial guarantees)

On top of the rights conferred upon consumers by legislation, sellers or producers
may offer consumers additional rights on a voluntary basis (a so-called commercial
guarantee). They can, for example, grant consumers certain rights in case the goods
do not meet the specifications set out in the guarantee statement and in associated
advertising.
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Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective products.
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5.10.1 Content of the commercial guarantee

The directive does not address the question of what happens if the guarantee
statement omits to inform the consumer on the content of the guarantee. It has been
stated that the current situation may mislead consumers who rely on such vague
statements without checking whether they are actually granted any additional rights.

A horizontal instrument could remedy this situation by providing a default content of
a guarantee setting out basic rights which the guarantee holder should have if these
are not spelled out in the guarantee document. These may include a right to
replacement or repair if goods are not in conformity with the contract. If the duration
of the commercial guarantee is not indicated it could apply to the estimated life-span
of the goods. It would have to be EU-wide. Finally, the costs of invoking and
performing the guarantee would be borne by the guarantor.

Borpoc M1: TpsbBa i XOPU30HTATHUAT UHCTPYMEHT Ja NMPEABUAN ChAbPKAHUE
0 nopa3OupaHe 3a ThProBCcKaTa rapaHius?

Bb3moxHoct 1: 3anazBaHe Ha CTAaTyKBOTO: XOPHU3OHTAJIHMST HHCTPYMEHT HE
ChIbp>Ka MIPaBUJIa MO MOJpa3OupaHe.

Bv3moxknoct 2: Jla ce BbBeAaT MpaBujia IO MOJApa30UpaHe 3a THPTOBCKHUTE
rapaHIy.

5.10.2 VYcnoBus 3a MpexBbpPIISHE HA ThPrOBCKATa FapaHIUs

The directive does not regulate the issue of the transferability of the commercial
guarantee to subsequent buyers. This is important for consumers who intend to re-
sell a product as well as for subsequent buyers who would like the products still to be
covered by the commercial guarantee especially in the context of a cross-border
transaction.

The horizontal instrument may address this problem by providing that a guarantee
would benefit also subsequent buyers of a product. Such a rule could have a
mandatory or default character (i.e. the seller would be able to limit the
transferability of the guarantee in certain circumstances).

Borpoc M2: TpsiOBa u XOPU30HTATHUAT UHCTPYMEHT J1a ypekaa NPEXBBPISTHTO
3a ThproBCcKaTa rapaHuus?

Bop3moxkHoct 1: 3ama3zBaHe Ha CTaTyKBOTO: BB3MOXKHOCTTA 3a MPEXBBPIISHE HaA
THProBCKaTa TapaHIMs He e peryaupa ot npasmiara Ha OOuIHocTTA.

Bo3moxHoct 2: Jla ce BbBene 3aqbJDKUTENHO IPaBWIIO, Y€ TapaHIUsITa ce
MPEXBBHPIIL AaBTOMATUYHO KbM CJIE/IBAIUS KyITyBay.

Bob3moxkroct 3: XOpU3OHTATHUAT WHCTPYMEHT Ja PA3NoOped MPEXBBPISHETO,
KaTo MpaBWJIO MO ToJpa3dupaHe, T.e. TApaHTHT Ja MOXE JAa H3KIIOYH WIH
OTPaHWYH BB3MOKHOCTTA 32 MPEXBBPJISHE HA ThPrOBCKATa rapaHLysl.

5.10.3 TobproBcka rapanuus 3a creluGUIHN eTeMEHTH
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In the case of complex goods (e.g. cars) producers offer commercial guarantees
limited to specific parts. The horizontal instrument could make sure that consumers
are clearly informed on which parts are covered by a particular guarantee. If such
information is not provided the limitation would be without any effect.

Bornpoc M3: TpsbBa 11 XOpPU3OHTAIHUAT MHCTPYMEHT Ja PEryjupa ThPrOBCKU
rapaHilii, OrpaHUYEHH 3a cielupUuIHU eneMeHTH?

Bn3moknocT 1: 3ama3BaHe Ha CTaTYKBOTO: BB3MOXHOCTTAa 3a MNPCAOCTABAHC Ha
TBPrOBCKa rapaHiudg, OrpaHHM4YCHa OO0 KOHKPETHHU CIIEMCHTH, HEC CC€ peryjipa OT
XOPU3OHTATIHHA HHCTPYMCHT.

Bw3moskHOCT 2: XOpI/I30HTaJ'IHI/I$IT HHCTPYMCHT Ja MMPEABHUKIA CaMO 3abJIZKCHUCTO
3a YBCAOMSBAHC.

Bb3moxHocT 3: XOpM3OHTAJIHUAT MHCTPYMEHT Ja BKIIOYBA 3aJbDKEHHETO 3a
YBEJOMSBAHE U J1a MPEABIKIA, Y€ M0 MoJpa30rpaHe rapaHuusaTa MOKpUBa BCUUKU
CTOKH, BKIIFOUEHH B JI0rOBOpA.

6. Apyru Bbnpocu

In this document stakeholders are consulted on a number of issues that have been
identified as important in the context of the review of the consumer acquis. The
Commission welcomes information and suggestions on any other matter deemed to
be pertinent and relevant to overall objectives of the review.

Benpoc H: CebuiectByBaT nu Jpyrd mpobiemMu MM OOJIaCTM B KOHTEKCTa Ha
3alMTaTa  Ha NOTPEOUTENUTE, W3UCKBALIM JONBJIHUTEIHO [POYYBAHE WIH
pelaBaHe Ha OOIIHOCTHO HUBO?
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