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TO                                                              Ref. No  КП-211-00-16/02.08.2012  

THE NATIONAL ASSEMBLY

LEGAL AFFAIRS  COMMITTEE
CONCEPT PAPER

by Magdalena Georgieva Atanasova - Prodanova

candidate for elected member of the SJC from the National Assembly quota

Pursuant to Art.  19a, Para. 1 of the Judicial System Act and Section II,  point 3 of the Rules of Procedure for nominations of elected members of the SJC from the Parliament quota

My motivation  to accept the challenge to be nominated for elected member of the SJC from the parliamentary quota is as follows: 

· Almost all of my legal and professional experience is in the field of criminal justice.

· In my career development, I have worked successively in three of the four levels of the prosecutor's office system -regional, district and appellate, and in all of them I have served enough time to get acquainted personally and in detail with the problems and the specifics of work.

· In  the last two years I also held the position of deputy administrative head of the Sofia Appellate Prosecutor's Office, which has the largest territorial scope out of the five appellate offices, and covers all of Western Bulgaria, respectively 8 regional and 32 district prosecutor's offices, including the Sofia City Prosecutor's Office and the Sofia District Prosecutor's Office, which undoubtedly bear the greatest burden in terms of the volume and severity of cases. 

· In the course  of annual  comprehensive and thematic inspections at the prosecution offices in the appellate region I have met with the professional, financial and working conditions-related difficulties which the administrative leadership and operating prosecutors are forced to deal with. This knowledge was undoubtedly strengthened while I held the position of Head of the "Inspectorate" Department  at the Sofia Appellate Prosecutor's Office. .

· In 2009-2010 I participated as long-term expert representing the Bulgarian Prosecutor's Office in the Twinning Light Project BG/07/IB/JH/07 „Strengthening the public management of the judiciary and court administration” implemented by the Supreme Judicial Council of the Republic of Bulgaria and General Council of the Judiciary of the Kingdom of Spain in cooperation with the German Foundation for International Legal Cooperation.

 Main views on the activities of the SJC as 

  governing body of the judiciary in charge of staffing

Crucial to improving the quality and effectiveness of the justice system, and to increasing public confidence in the judiciary, is to strengthen the managerial and administrative capacity of the Supreme Judicial Council. 

Without any doubt, the new SJC  should maintain the good practices established by its previous members, and build on these, to continue the judicial reform until its successful completion.

Goals to be achieved by the new Supreme Judicial Council :

· Improve the condition of the judicial system and its performance, in response to EU commitments for reforms in the legislative base, organisation and functioning of law enforcement bodies.

· Improve the internal organisation of SJC itself.

· Achieve full cooperation and coordination with all other government bodies and institutions involved in judicial reform.

· Set up mechanisms to strengthen the international activities of the SJC and improve the image of the judiciary to our European partners.

· Meet the expectations of Bulgarian citizens for efficiency, transparency and timeliness of court proceedings.

· Develop mechanisms for cooperation with non-governmental organisations and professional associations.

· Restore judges' confidence in SJC and protect their interests and independence.

Priorities in SJC activities

Transparent and consistent personnel policy

The career development of every judge - appointment, appraisal and promotion - should be based on uniform objective criteria and real professional merit.

Appraisal  should reflect not only a judge's professional path, but  also a a realistic and objective evaluation of his/her work, knowledge  and skills accumulated over the years. 

This procedure is essential for every judge, as is the foundation of his/her career growth and an important part of his/her professional biography.

In the current system, appraisal is conducted by practicing judges working in the immediate higher authority than that of the judge being attested, and this function is an additional obligation to their typical daily professional activities. This additional load which, on the one hand, is not paid and not registered in the appraisal of members of the Auxiliary Appraisal Committees and, on the other hand, inevitably affects the timeliness and quality of their daily work. 

Furthermore, the fact that judges are appraised by their immediate superiors, could give rise to suspicions of bias and subjectivity in the evaluation.

Therefore, in my opinion, it is necessary to establish a permanent central authority in charge of appraisals, as a unit within the SJC, which will contribute to strengthening the capacity of the SJC itself. Its membership should include judges with experience in appraisal and evaluation who, for a certain period of time, will only be involved in this activity.

This, on the one hand, will ensure transparency and objectivity of results, with the possibility of undue influence  minimized, and will simultaneously allow for close monitoring by the SJC on this activity; on the other hand, judges on the ground will be freed of the burden of implementing these unusual functions and will be able to concentrate on their typical professional duties.

Since the proposed option, although the most appropriate, may be difficult to put in practice due to the lack of finances, an alternative could be considered to establish such specialized appraisal bodies with the five appellate regions. Trained and experienced judges could be employed by these units to carry out these activities against  additional payment or by reducing their regular workload.

At present appraisals, and especially periodic appraisals, is largely formal because of the lack of clearly defined precise appraisal criteria. The majority of appraised judges receive the highest rating - "very good", which  renders the appraisal effort meaningless. The mechanism of appraisal represents a mechanical summing up of points determined by different criteria; there is option to assess the relative weight of each criterion in the comprehensive evaluation. The specialisations and training of the appraised judge to improve his/her professional qualifications are not properly taken into account. 

One of the indicators in the current performance appraisal system includes the "number and type of files and cases", although their distribution is by law random, and therefore the person being appraised does not have even a remote opportunity to influence that process in any way.

Another criterion concerns the number of decisions/rulings confirmed or overruled by a higher court instance, without considering to the extent necessary the cause of repeal, for example due to changes in the factual situation, new evidence before the higher court, etc. which are undoubtedly circumstances outside the control of the judge being appraised and for which he/she could not be held responsible.

Competitive selection procedures 

· for initial appointment

Currently, the length of legal experience required of applicants is the same in competitions for career advancement, and competitions for initial appointment to the judiciary.

It is my opinion that the length of legal service for persons outside the judiciary system should be raised and the possibilities for such external appointments should be limited to the "district" level, because the currently valid legislation allows for initial appointment even at the highest levels of the judiciary.

· career advancement and transfers

Promotions should follow a hierarchical model from the lowest to the highest level, without the option to skip intermediate levels.

In cases where several selection committees are in place to conduct a single competition, uniform criteria for assessing candidates should be established in advance (the lack thereof is the main argument during appeals against the latest competitions held).

When applying, precedence should be given to candidates with experience in the field of law relevant to the post. Thus each candidate will benefit from the opportunity for career advancement but at the same time his/her competence will be properly evaluated, which will guarantee that vacancies are filled with highly qualified and well trained jurists.

Different criteria should be introduced for evaluating candidates for appellate and supreme courts and prosecution offices. Certainly the form of the interview for such positions should be different from the competitions for the regional and district level. 

The same goes for transfer competitions  in equal-degree body of the judiciary, as this does not involve career advancement.

ethics and discipline


Art. 307, Para.  4 JSA lists specific acts of prohibited conduct, but they are not graded for severity, and penalties are not specified. 

The Code of Ethics for Bulgarian judges also regulates types of behaviours which constitute disciplinary offences, but again no gradation in severity is provided and no penalties specified. 

Pursuant to Art.  307, Para.  4, item. 3 of the Judicial System Act,  any violation of that Code represents a disciplinary offence.  

These provisions are contrary to Para. 3 of Art. 133 of the Constitution of Bulgaria, which provides that the status of judges should be established by law. 

This requires precise and clear legal definition of disciplinary offences and ranking them according to severity as: severe, medium and minor offenses.

The rules of ethics should be distinguished from disciplinary offences, since the present approach leads to a deficit of legal certainty and creates a real danger for acts of arbitrariness and repression. Furthermore, it is also a prerequisite for establishing a controversial disciplinary practice, since the lack of clearly defined disciplinary offenses, ranking them and linking them with specific penalties, inevitably entails the absence of a unified approach to the sanctioning of similar cases of disciplinary offences.

Therefore thorough analysis needs to be carried out of SJC's existing disciplinary practice, and adequate legislative and organisational measures should be taken.

Without any doubt, in determining disciplinary measures for failure to perform official duties within the required deadlines, not only the workload of the judge should be taken into account, but also the quality and effectiveness of his/her work.

Compliance with the ethical rules is essential for building public confidence in the judiciary, and in the independence, impartiality and integrity of judges. Ethical standards should have the nature of the guiding principles in their professional behaviour, outlining a certain standard of behaviour.

In this sense, the main purpose of the Code of Ethics for Bulgarian judges should be to facilitate the work of judges, and provide for their uniform ethical behaviour.

The effective application of ethical rules is undoubtedly linked to the accumulation of experience and creating an ethical culture. In this connection, an important role could be played by the Ethics Committees of judiciary bodies - not only as internal consultants to resolve ethical dilemmas which arise, but also as tools for the gathering and sharing of experience in annual reports with practical guidance on compliance with professional standards of conduct.

judges' workload

At the beginning of this year, I participated as head of the working group at the appellate prosecutor's office level, of the SJC project entitled "Rules for reporting the workload of judiciary bodies and the individual workload of prosecutors," which for one reason or another, was not fully implemented by this SJC.

The drafting and implementation of such rules should be one of the priorities of the new SJC, inasmuch as this issue is essential for the normal functioning of the judicial system, for speedy and high-quality justice, and, as can be seen from the events of last month, undoubtedly plays a crucial role in engaging the disciplinary responsibility of judges, including the most severe penalties.

The current system for reporting the workload of magistrates on the basis of summary statistics on the types of cases and case files based only on quantitative indicators, which does not provide for an objective assessment of the workload of each judge, but only the average workload of the respective body of the judiciary .  To obtain objective and complete information on the individual workloads,   qualitative criteria also need to be introduced.

A fundamental principle in the system for assessing the workload should be a more comprehensive approach in determining performance indicators (quantitative and qualitative) to measure the workload of each judge.  

The  workload issue is  key to streamlining the current zoning of courts and prosecutor's offices. After obtaining a clear picture of the workload by regions could, consolidation  could be considered - merging smaller judicial districts with larger ones, opening new staff positions for units having an above-average workload, respectively closing down or transfer  staff positions depending on the specific needs.

A notorious fact is the extremely high workload of the Sofia District Court, the Sofia City Court, the Sofia Court of Appeal and in their respective prosecutor's offices. Judges there work on the verge of their capacity, in some cases in extremely poor working conditions, which undoubtedly affects the quality of their decision-making. At the same time, at some small local courts and prosecutors' offices located close to larger ones, the average workload is extremely low, even with some staff positions unfilled.

On the basis of data on the workload differences in various courts and prosecutors' offices, the issue of categorising them can also be discussed.

     
 This is the place to emphasise the important role of the SJC Inspectorate as a subsidiary body for measuring the workload by carrying out spot checks on the judiciary. 

effective, high-quality and timely justice 

   
To speed up the process of reforming the judicial system, rapid and high-quality legislative changes are necessary.

     
The new Penal Code should be decriminalise offences with low level of  public danger and penalise them in an administrative procedure. Offences should be clearly divided into severe, minor and misdemeanours, and  facilitated and more informal procedures should be introduced for the investigation of minor offences.  This approach should unburden the judiciary from excessive formalism and help focus the potential of investigating magistrates and judges on serious crime.

    
The new specialized structures in the judicial system created in early 2012 are a clear indication of unwavering commitment to tackle organised crime. A continued sign of the same determination are the newly established and specialised units in the prosecutor's office, the established prosecutorial networks and joint investigation teams. In this connection, we should continue the specialisation in the prosecutor's office system and the investigative apparatus necessary for the training for further professional qualifications to improve the quality and timing of pre-trial proceedings.

Now is the time to note that the provision of investigators

much better with much less workload, better technical and material base, a better theoretical and practical training in comparison with the investigating police officers. Unfortunately, their potential remains untapped despite that the provision of Art. 194, paragraph 1, item 4 of the CPC, in existence for two years, enabling the administrative heads of district prosecutor's offices to assign to them cases with factual and legal complexity. This calls for serious discussion of this issue in solving problems related to the workload of judges, as the investigation departments are the least busy link of the judiciary.

the role of SJC in international relations

Despite the existence of SJC's statutory authority as regards the leadership, organisation and control of the involvement of judges in international cooperation and the coordination of international cooperation of the judiciary, in practice there is no real coordination, coherence and mutual awareness on international activities between  the Prosecutor's Office, the International Activities  Directorate at SJC, the National Institute of Justice, and the Ministry of Justice. This necessitates  a unified strategy, with clear identification of goals in the international perspective, defining the roles and responsibilities of individual institutions. 

IMPROVING THE IMAGE OF THE JUDICIARY (IN PARTICULAR JSC) BY:

· promoting accountability and transparency of the judiciary branch;

· improve cooperation with professional associations - establish consultation mechanisms between the SJC and associations on professional issues and problems; hold regular meetings and promote 
their joint activities through the media ; 

· raise citizens' awareness - create and distribute information brochures in simple language on the activities of the SJC, the functions and powers of various judiciary bodies; carry out public opinion polls on the image and performance of the judicial system, use the capacity of educational policies and communication campaigns.

· establish working groups for cooperation between the various structures in the justice sector.

· establish mechanisms of cooperation and partnership with the non-governmental sector to promote the mutual exchange of information by holding joint seminars, round tables, public discussions etc. to improve the open dialogue with civil society organizations. 

Until now,  no civil monitoring has been exercised on the activity of the Prosecutor's Office.  In light of the critical remarks contained in the European Commission's report  on the progress in Bulgaria under the Mechanism for Cooperation and Verification of 18.07.2012, the subject of such monitoring should be: observing the principle of random allocation of cases and files, the workload of prosecutors/investigators, compliance with the Code of Ethics for Bulgarian Magistrates and the Prevention of Conflict of Interest Act, and in particular the activities of the specialised prosecutor's offices and specialised units/departments, while, of course, keeping the balance between transparency and the requirement for secrecy in the course of investigation. Conducting such monitoring on the one hand, would show that the institution is accountable to the public, and on the other, would help both to identify shortcomings in its performance and propose solutions to overcome them and to encourage and promote the good practices in its activity. Certainly the results of such monitoring would be extremely useful in conducting a successful reform in the structure and organisation of the Prosecutor's Office. 

PROTECTING THE JUDICIARY'S INTERESTS

- Restore the judiciary's confidence in the SJC.

- Ensure adequate conditions for work, career advancement and financial security of every magistrate.

- ensure of equal opportunities for specialisations and training. It is therefore necessary to establish co-ordination between the various institutions involved in the training of the judiciary (the National Institute of Justice, the prosecutor's office, professional associations).

The independence of the judiciary, and of every magistrate in particular, is a guarantee of fair and high-quality justice. Failure to comply with the principle of separation of powers clearly reflects on the independence of the judiciary and causes deficiency of public trust.

therefore the provisions should be introduced in JSA to establish safeguards against undue influence on judges or against attempts to exert such influence. Where a judge considers that his/her independence is violated or threatened, he/she should have the opportunity to complain to the Supreme Judicial Council, which in turn has an obligation to immediately examine the relevant facts and circumstances in the affected judge's complaint and, where his/her independence was indeed violated or threatened, take the appropriate steps to ensure his/her protection. At the same time the case needs to be publicized by publishing a statement expressing the active position of the SJC to emphasise its intolerance to such attempts.

PREVENTION AND FIGHT AGAINST CORRUPTION IN THE JUDICIARY 

The judiciary has a crucial role to play in fighting corruption, but unfortunately the system itself is not insured against the occurrence of corrupt practices within its own ranks.

Currently there are many official bodies and committees in Bulgaria with competence in preventing and combating corruption (the Anti-Corruption Committee with the Council of Ministers; Anti-Corruption Committee within the  National Assembly; Centre for Prevention and Fight Against Corruption and Organized Crime with the Council of Ministers (BORKOR), the Committee on Professional Ethics and Corruption Prevention with the SJC). It can not be denied, however, that there is little coordination in their actions, and no joint mechanisms are in place for timely exchange of information and regular cooperation.

Thus it is imperative to establish a Common Anti-Corruption Strategy for the Judiciary. It should be based on the continued cooperation between state institutions, non-governmental organisations, and the media.  

A research & analysis centre should be established to examine the causes, conditions and factors contributing to corrupt practices in the judicial system in order to promptly take appropriate measures to control them.  Its duties will include the examination in the growth and development trends of corruption, analysis into the effectiveness of existing practices and making specific recommendations and guidelines for the introduction of new mechanisms and measures to tackle corruption and draft proposals for legislative changes.

Based on the results of such studies, a  wide public discussion should be initiated in order to proactively impact the professional community and citizens, on the one hand, not to be involved in such schemes, and on the other, help establish an active civil position for to alert the competent authorities in case of such practices.

It is necessary to establish mechanisms for the systematic collection and analysis of preventive information on possible corrupt practices in order to eliminate them in the very early stages of development. 

Although the SJC Inspectorate has no competence to investigate corrupt practices, one cannot deny its essential role in detecting corruption practices in the course of spot checks on the judiciary. It will also have an an irreplaceable role to play in establishing and promoting best practices identified on the ground.

Next in importance to the effectiveness of anti-corruption efforts is to increase the professionalism and qualifications of the bodies entrusted to investigate such practice, to guarantee their objectivity and independence, the sharing of experience with foreign partners who have achieved success in combating corruption, and prevent the legalisation of illegally acquired property.

The drafting and successful implementation of the Strategy will play a role in "cleansing" the judiciary of corrupt practices and establishing its reputation as an independent, stable and efficient system, with a positive public image.

The above main guidelines and priorities in my future work as an elected member of the SJC are by no means complete or exhaustive. These will be further developed in cooperation with other members of the Council, aiming at the successful implementation of judicial reform.

                                                               Respectfully submitted by:


