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CONCEPT PAPER

by TODOR DIMITROV MERDJANOV, candidate for elected member of the SJC from the National Assembly quota

Esteemed Members of Parliament 


My views on the work of the SJC are, I am sure, far from exhaustive. I think that one person alone cannot propose radical ideas on reforming the judiciary, without those ideas having been subjected to extensive public debate.

This concept paper was developed based on the constitutional framework and the JSA provisions on the powers of the SJC, and is based on the recommendations in the European Commission's report on progress in Bulgaria.

The issue of judicial reform, along with corruption and organised crime, remains one of the serious challenges Bulgaria faces as an EU member. We have not yet solved the problems of the independence and efficiency of the judiciary, the criminal prosecution of serious crime - particularly in terms of organised and economic crime, corruption, and “high-level crime”.
Therefore, as member of the SJC I will insist that the next SJC,  in cooperation with the professional legal associations /Union of Bulgarian Jurists, the Bulgarian Judges Association, the Association of Bulgarian Administrative Judges, the Association of Prosecutors and NGOs/ (Association for European Integration and Human Rights, Bulgarian Lawyers for Human Rights, Bulgarian Judges Association, Centre for Liberal Strategies, National Network for Civil Monitoring of the Court, the Bulgarian Helsinki Committee and the Bulgarian Institute for Legal Initiatives / within the term of office of the Council should develop a common strategy for transparent, independent and stable incorrupt judiciary to increase public trust and restore magistrates' confidence that there is an authority to protect them, provided they have applied the rule of law in their decisions 

1. An issue important to both society and the judiciary which needs to be addressed by the new SJC, is the election of a new Prosecutor General and Chairman of the Supreme Court of Cassation 


If I get elected to the SJC, I will strongly urge my colleagues that:

· We should not allow a situation where only one candidate is nominated in the election

· We should develop clear rules of election, leaving no reason to suspect possible manipulations and backstage arrangements

· Candidates should submit their concept papers on reforming the structure and organisation of the prosecutor's office and the courts to achieve efficient administration of justice and address the issue of workload.

· Professional associations and NGOs should be given a say when discussing candidates 

2. The drafting of a Penal Code and penal policies have been outlined as a problem in reforming the judiciary. To address this issue correctly, I believe we should establish an Advisory Committee within the SJC, comprising experts in criminal law, who, following extensive public debate among the legal community, should draft and submit the draft Penal Code to the Council of Ministers. Changes in the CPP should be similarly addressed, and also the amendments to the  Prevention of Conflict of Interest Act and the drafting of a new Administrative Procedure Code
3. I will insist that the new JSC should ensure the full involvement of all significant NGOs and professional organisations in defining and monitoring strategies for reform.

· Every six months, indicators measuring the level of confidence in public institutions should be analysed, and measures should be identified to eliminate the negative trends identified. 

4. Another important task for the next JSC is to strengthen the independence of the judiciary with a view to the constitutionally enshrined principle of equality. The essence of this principle is based on the powers of the judiciary according to the valid law of mutual non-interference of the legislative and executive. Independence would be achieved, above all, when each individual magistrate in his professional business asserts this value of the judicial system. Therefore I will work towards a situation where the SJC can provide real motivation and guarantees to magistrates that they should have no concerns about political implications when preparing their decisions 

To achieve this goal, I believe the following is needed:

· The SJC, after studying  the practices of other Member States, should develop a programme and incentives to motivate judges to decide cases within a reasonable period, based on their inner belief, and in observance of the law 

· Official contact between the judicial and executive branches of power should only be made through the Minister of Justice

·  Disciplinary proceedings should be initiated against judges who fail to fulfil their obligation to decide cases within a reasonable time-limit, in case of internal or external interference, or violation of professional ethics.

· The SJC should to make adequate and timely public steps in case of harmful statements against members of the judiciary

· Strengthen controls and develop guidelines for maintaining the secrecy of investigation, which, when violated, leads to criminal and political pressure on judges working in the field of criminal law 

· Adequate remuneration corresponding to the dignity of the profession

· Take measures to raise the social status of magistrates and create conditions for better working facilities, with immediate steps to improve the working conditions of the Sofia Regional Court and the Sofia Regional Prosecutor's Office 

· Firm demands to the legislature for the funds necessary for optimal and efficient administration of justice and funding needed for judicial reform.

5. Efficiency, speed and transparency of the court trials.

The proper work organisation of the courts is essential to the level of public confidence, it responds to the expectations of impartiality and objectivity, and is essential for timely justice. To properly solve this set of issues, in my opinion, the following is needed:

· Study the international experience and develop an e-justice strategy by creating an automated system for case management, which will shorten the time needed to end the proceedings with a final court decision 

· Establish monthly monitoring of finalised trial proceedings with judge's motivated decision pending for more than one month. Exercise control of their completion. 

· The SJC should publish the reasons for discontinuation of proceedings at pre-trial phase by the prosecution, especially for cases of public interest. 

· Unification of all software used in the different structures of the judiciary.

· Establish clear rules of motivation developed in cooperation with professional associations of judges, to contribute towards speedy and efficient justice.

6. Another problem which is very important and remains unresolved by the previous SJC is the problem of the varying workload of courts and prosecutor's offices, although  a Committee for analysis and reporting of the workload of the judiciary was established, and the reporting methodology is quite sound. The Bulgarian judicial system uses mainly four software products for case management and documenting, which I consider grossly inadequate in view of the advancement of information technology.

According to the Commission's report, "There is as yet no comprehensive human resources policy which can balance staff needs and workload.” In this respect, the new SJC is faced with a challenging task: to balance the workload level and ensure proper conditions for competent and motivated magistrates and achieve effective, high-quality and speedy justice for every citizen. It has been established that the problem of workload is not only related to the number of cases. While the prosecutor's office would resolve this issue much more easily because, by order of the Prosecutor General, any case can be finalised anywhere in the country, things are not the same in the court system, in light of the legally established generic local and functional jurisdiction.

My views on resolving the problem 

· With the assistance of experts and professional associations, coefficients of the factual and legal /by subject matter/ complexity of cases should be developed. The factual complexity can be determined after completion of work on the case 

· These coefficients, after the necessary changes to the software, can be placed as a task in the random allocation system, and the specified complexity factor can be transformed into the number of cases. Considering the workload indicators, the following should be taken into account: the number of actually occupied positions in a court or prosecutor's office, the number of cases pending at the beginning of the calendar year, the number of newly initiated cases, the number of completed /closed/ cases, the number of cases pending at the end of the calendar year, the number of cases presenting factual and legal complexity according to the defined criteria 

· Monthly reports should be submitted, and analysis of the workload coefficients should be carried out

· Steps should be taken to discontinue the tendency of artificial "increase" in the workload, mostly used to keep existing full-time positions

· In determining the workload, the work of judicial and prosecutorial assistants should be taken into consideration, on which cases they work, or with which judge or prosecutor. 

· Investigating magistrates should be used more effectively by the prosecutor's office 

· Competitions should be organised much sooner after a staff position has been vacated.

Where necessary, magistrates should be posted to over-loaded units, staff headcounts should be optimised /unfilled vacant positions in the country should be transferred to the courts and prosecutor's offices/, the use of judges' and prosecutorial assistants should be more rational,  mobile groups should be established and, as an ultimate solution, new zoning or categorisation of structures should be undertaken, which is within the Council's powers.

7. On the career development of the judiciary.

According to professional associations and NGOs, the appraisal, promotions and appointments in the judiciary are still not transparent, and in this respect the new SJC should make great efforts to restore the confidence of professional associations and society in general. The method where appraisals are carried out by the Committee on Proposals and Appraisal of Judges, Prosecutors and Investigating Magistrates  and "auxiliary appraisal committees" has not proven to be successful. This is because appraisals were actually carried out among peers, and, for obvious reasons, many of the appraisals were not objective. I therefore consider that the appraisal of candidates for promotion should be carried out by the SJC Inspectorate as their examination of the candidate and any resulting appraisal will be much more objective. This is because the ISJC is not only a controlling body which has available information about the appraised persons, but is also independent of the "collegial" views on the person appraised. It would be appropriate if, when appointing administrative heads, a profile of the candidate is commissioned to the Bulgarian Institute for Legal Initiatives /BILI/, with specific professional criteria. As member of the SJC, I will insist (there is no legal impediment) that the "Committee on Proposals and Appraisal of Judges, Prosecutors and Investigating magistrates" be closed down, and two separate committees be set up to replace it: "Committee for the Career Development of Judges" and "Committee for Career Development of Prosecutors and Investigating magistrates" to account for the different specificity of work for jurists in different judiciary departments / court, prosecutor's office, investigation / 

· The Committee for Career Development of Judges should propose to the SJC only the promotion and demotion of judges

· The Committee for Career Development of Prosecutors and Investigating Magistrates should propose to the SJC only the promotion and demotion of prosecutors and investigating magistrates.

· Two separate methodologies should be drafted for appraisals: a methodology for the performance appraisal of judges, and a methodology for performance appraisal of prosecutors and investigating magistrates, in view of the specifics of their work. The methodologies should be adopted following wide consultations with professional associations and significant NPO. Appraisals should be carried out through scoring according the applicable indicators, in order to meet the requirement of transparency.

· When conducting competitions for the positions of administrative heads, their concept papers must present their views on the efficiency, speed and transparency of the judicial process, and workload measures.

I also think it appropriate for examining committees to be eliminated from competitions, as the subjective factor there cannot be avoided and is usually significant. In addition, there are no guarantees with regard to examination committees, that examiners are indeed more knowledgeable than the person tested. The actual ranking will only be performed according to the documents submitted: past appraisal, grade score from the university diploma, grade scores from the  theoretical and practical test, experience in the system, and rank according to the JSA. I would also like to note (this would require a change in legislation/ Art. 160 JSA/ that for a transfer to an equally ranking court or prosecutor's office no SJC opinion is necessary. The Council should only endorse transfers. Also, transfer to an equally ranking court or prosecutor's office is not a case of career development. The SJC should also take under control over the posting of magistrates and whether it reflects workload or is just a loophole to achieve career advancement without the legally required competition. I think it appropriate that time limits be established on the posting of individual magistrates. I also believe that competitions should be held for the positions of "head of department" at the prosecutor's office, and  "head of division" in the courts, because taking such positions, without doubt, represents career advancement.

In conclusion, please let me state my opinion that, if I am elected to the SJC, I will propose increased rates for appointment of external candidates, which is currently 20 %. 

8.On the disciplinary activity of the SJC

Under the currently valid legislation, the SJC has the power to impose the following penalties: warning, reprimand, reduction in base salary, demotion in rank or position, removal from office as administrative head or deputy administrative head, disciplinary dismissal. If I get elected to the Supreme Judicial Council, I will work to increase publicity regarding the disciplinary activities of the Council, and to achieve a uniform standard of disciplinary practice. In this respect, I believe the following should be done:

· Hold a discussion on the possibility for representatives of professional associations, without voting rights, to take part in the work the Committee on Disciplinary Proceedings when penalties of "disciplinary dismissal" are being discussed.

· The magistrate against whom the disciplinary proceedings have been opened should be given the opportunity to be heard by the Council before it makes a decision.

· Assess the legal opportunity, in case of contested disciplinary dismissals, for the reasoning of the disciplinary proceedings to be published on the SJC website 

9. Work of the new SJC to implement the recommendations contained in the July 2012 report

If I am elected to the Supreme Judicial Council, I will strive to put the following ideas to practice 

· Set up a temporary committee to identify measures concerning the judiciary to implement the recommendations of the Commission's report which can be finalised by end of 2013. Analysis must be carried out of failed legal proceedings on cases of public interest over the past five years.

· Before such measures are officially declared, they must be discussed with NGOs, as they have excellent expert resources for observations, research, analyses and evaluations relevant to the judicial system's operation.

In conclusion I would like to point out that the independence of the judiciary and the implementation of the principle of equality require two possible constitutional changes, which can, I believe, be adopted by an Ordinary National Assembly. These are Art. 87 of the Constitution and Art. 130a 2 of the Constitution. Under Art.  87, legislative initiative is given to every Member of Parliament and the Council of Ministers. The judicial branch of power cannot propose legislative initiatives, which severely hinders reforms in the system.  Moreover, if changes are applied to Art. 130a point 2 of the Constitution, and management of the property of the judiciary is handed over to the SJC, this will enable more efficient use of court buildings and  recreation facilities.

Esteemed Members of Parliament

If I am elected to the SJC, relying on experience that I have acquired in the system, I will try through my actions within the SJC actions to restore public confidence in the judiciary.

06.08.2012 Respectfully submitted,

                                                                                          T.Merdjanov 


