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By joining the European Union, Bulgaria made a firm commitment to carry out judicial reform aimed at increasing confidence in the judiciary and promoting the rule of law.  

The Strategy for continued reform during Bulgaria's full membership in the European Union adopted in 2010, while taking into account what had already been achieved, outlined the essential elements of this process: efficiency, transparency, quality, accountability and fight against corruption.

The European Commission's July 2012 report on progress in Bulgaria under the Cooperation and Verification Mechanism /CVM/ recommended that Bulgaria make sustained efforts to achieve standards comparable to those of other EU Member States and meet  the benchmarks of judiciary reform. 

It further notes that the work of the new Supreme Judicial Council will be one of the indicators of the sustainability of reforms. One of the tests the Council has to pass will be the upcoming elections of a new Prosecutor General and of a new President of the Supreme Court of Cassation in open and transparent proceedings, clear criteria and a real competition. 

The existing legislative framework provides the Supreme Judicial Council /SJC/ with a crucial role in the reform.

By targeting the real needs of citizens and businesses, the work of the Supreme Judicial Council should aim to increase confidence in the judiciary, and ensure maximum transparency and guaranteed access to justice. The SJC needs sound management, budgeting, reporting, statistics and accountability of the elected administrative heads and each individual magistrate. This can be achieved through:

· deeper involvement of the Supreme Judicial Council for the continuation and completion of the reform;

· defending the independence of the judiciary;

· preparing and implementing a human resources strategy for the judiciary, taking into account the workload, the need for change in the structure of courts and prosecutor's offices, appointments and career advancement of judges;

· developing a methodology for assessing the workload of each judiciary body and individual magistrate;

· evaluating the current appraisal practice for magistrates and the need to change the current model;

· analysing the SJC's disciplinary practices;

· actively using the resources of the Inspectorate with the SJC /ISCJ/ in identifying negative or controversial practices in the process of law enforcement;

· listening and using positive ideas from NGOs and professional organisations in carrying out the reform.

The Supreme Judicial Council has the legal powers to manage and direct the judiciary. To improve the Council's work in managing bodies of the judiciary, the SJC needs a clear assessment of the role in budget planning, availability, needs and management of buildings and equipment, human resources /magistrates and administration/ workload, reporting and statistics. Verifiable indicators for quality and efficiency are needed. To achieve this, the Supreme Judicial Council must seek to achieve the following priorities:

The budget of the judiciary - a guarantee of judicial independence.

·  performance indicators of each magistrate and officer;

·  reconciling the budgets of various judicial bodies with the reported performance results;  

·  clear policy of the Council on the allocation of budgetary surplus and vacancies;

· a binding percentage of the budget of the judiciary to be spent on information technology;

· independent experts in preparing and defending the budget of the judiciary.

A responsible administrative head equals efficient operation of the entire unit.

· appraisal, concept paper and evaluation of moral qualities - the main criteria in the competition between candidates;

· clarity and transparency in the nomination of candidates for the position of administrative head;

· public hearings of the applicant;

· clearly prescribed details of selection / managerial skills; professional qualifications; personal integrity; public image, etc./

· candidate's concept: budget and planning; management of the authority; inspection by the head of the operation of various departments of the authority and individual magistrates; relationships with bar associations, law enforcement, the media, etc./

· ensure the transparency and real competition in the election of Prosecutor General and President of the SCC; organisation, with the participation of non-governmental and professional associations, public hearings of the candidates for these positions;

· provide motivation for the selection decision.

Workload of the judiciary: a problem in need of urgent solution.

The workload of the judiciary body is a concept different from that of individual magistrates' workload. While tackling the workload of the body is exclusively inherent to the overall activity of the SJC, then in the latter case, without excluding interaction, the intervention of the administrative head is required. There is a pressing need for developing a system /methodology/ on reporting the workload of magistrates and the judiciary body. It is an undisputed fact that the workload is part of the magistrate's functions which significantly affects: confidence in the system; the efficiency of the judicial process; ensuring access to justice for citizens and businesses; quality of judicial service; career development, disciplinary practices, financial security.

Both foreign and Bulgarian experts recommend that we should take into account the number of hours per year which the magistrate must work on assigned cases, while considering the legal and factual complexity of cases. Experts and magistrates also propose arguments for a system of reporting the workload of the judiciary which is different from the first one. The participation of the Ministry of Justice in analysing and solving the problem of excessive workload, is imperative, not least because of its connection with the ownership and management of buildings, and why not just because of the overall sense that it is directly related to the reform. This requires work in the following directions:

· objective monitoring of the workload of the judiciary;

· professional debate at all levels;

· use of the international expertise of both foreign and Bulgarian experts, NGOs and professional associations;

· use of a uniform information system and statistics;

· developing methods for assessment and planning of workload;

· developing standards for working conditions of magistrates;

· development concept for the buildings;

· optimisation, after analysis of the workload, of the number of judiciary bodies.

The random allocation principle: a guarantee of independence and impartiality. 

The beginning of the transparent judicial process comprises the allocation of files and cases. Clear allocation rules create more confidence in citizens and businesses, and in this way the public provides its assessment of the independence of the judiciary. The expectations of the majority of magistrates and the public will be satisfied if:

· all judicial bodies use a uniform /identical/ software for random allocation of files and cases;

· citizens and businesses are informed in an accessible way about the mechanism and the persons carrying out the allocation;

· rules are establish for the intervention of the head of administration, in certain situations, for the allocation of files and cases, to avoid the disadvantages of electronic allocation and concentrate a significant amount of cases with factual and legal complexity to a single unit or magistrate.

· monitoring and accountability of persons engaged in the allocation of files and cases;

Effectiveness of the judicial process, reporting and statistics.

The Supreme Judicial Council is responsible for the human resources policy of the judiciary and its reporting and statistics; it is in charge of:

· initial appointment, justified by the needs assessment of the system;

· training of staff through the Justice Institute and other  forms;

· appraisal, promotion, career advancement, on-the-job promotion, according to the professional merit and observing the code of ethics for magistrates;

· uniform statistical reporting from the various bodies of the judiciary;

· control of statistical reporting.

Disciplinary practice. 

A review of past SJC disciplinary proceedings and the practice of the Supreme Administrative Court on such cases, require the conclusion the disciplinary process should be reconsidered to achieve its legal goals. This means:

· laying down clear standards for the initiation of disciplinary proceedings and determining the penalty for each type of disciplinary offence;

· resolving similar cases in similar ways;

· convergence of the criteria for disciplinary offences and penalties in the practice of the Supreme Judicial Council and the Supreme Administrative Court; 

· uniform criteria for initiation of disciplinary proceedings and disciplinary sanctions.

Anti-corruption measures.

To a large extent, the crisis of public confidence in the judicial system stems from the overall assessment of inefficiency of the measures to prevent corruption within the system itself. It is imperative that an analysis be carried out of what has been achieved so far, the positive results and weaknesses revealed. The prevention of corruption is intrinsically linked with the random allocation of files and cases; consistent practice by judicial authorities; career development and appointments; disciplinary practice and ethical behaviour of magistrates. This calls for:

· transparency, accountability and predictability in policies relating to the career advancement of magistrates;

· a mechanism of control over compliance with the rules of professional ethics;

· a mechanism to identify incorrect and contradictory practice;

· a mechanism and enhanced safeguards for its effectiveness in case of suspected conflicts of interest; incompatibility of persons occupying magistrate's positions; implementing the rules for removal;

· a uniform standards for all judicial authorities for the automated random allocation of files and cases;

· monitoring of the conditions and causes generating corruption;

· a unified system for receiving complaints and reports of corruption within the judiciary;

· listening to the ideas of civil society on measures to combat corruption in the judiciary;

· a communication policy to promote the measures taken to combat corruption in the system.

The Supreme Judicial Council and civil society.

An important untapped reserves in the process of reforming the judicial system is the dialogue between the judiciary and citizens. This can be done through the media, non-governmental and professional organisations, aiming to introduce the perspective of "users" of legal services as part of the performance evaluation of the judiciary and in particular, of the individual magistrate. This includes:

· updating the SJC website;

· posting of the agenda for committee meetings and SJC meetings, with the proposed draft decisions, several days before they take place;

· complete verbatim records of the SJC and committee meetings;

· research into public opinion on the work of the judiciary, including its administration.

The proposed concept paper does not claim to be exhaustive, insofar as the work of the Supreme Judicial Council is regulated and limited to the relevant legislative framework. The author of this concept has consciously sought fundamental tenets and tried to avoid excessive details. These are some of the views of a jurist with over thirty years of active practice of law who respects and honours the system, and is prepared to contribute his life and professional experience to reforming it.

Prepared by :  ……………………….


      /Vasil Petrov/

PAGE  
7

