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                                      by
  SVETLA DIMITROVA PETKOVA – CANDIDATE FOR 
           ELECTED MEMBER OF THE SUPREME JUDICIAL COUNCIL 
           FROM THE QUOTA OF THE NATIONAL ASSEMBLY 
                                   on
  WORKING TRENDS AND PRIORITIES IN THE ACTIVITIES
  OF THE SJC DURING THE FIVE-YEAR TERM Oct 2012 – Oct 2017 

This CONCEPT outlines my vision as to the trends and the priorities of the work of the Supreme Judicial Council as a collective administrative body which pursuant to the Constitution of the Republic of Bulgaria and the Judiciary Act is granted powers to represent the judiciary and to ensure its independence, to set the staff and the work organization of the judiciary and to manage its activity without compromising the independence of its bodies.
In order to fulfill the constitutional requirements and to be capable of conducting efficient reforms in the judiciary, the new SJC should be composed of jurists elected among the magistrates whose work has proved them to have high professional and moral qualities and have flawless reputation in society; to be innovators and reformers capable of making responsible decisions with understanding and consensus; to be dialogical and open for cooperation and coordination with the institutions, with non-governmental organizations, with judicial authorities, with magistrates and their professional associations. 
I am convinced that in case I am elected as a member of the SJC the trust in me will motivate me immensely to invest as many efforts as possible based on my professional and life experience in order to affirm the image of the SJC as a supreme managerial and staff body of the judiciary, to fulfill the reforms in the activity of all judiciary bodies and to foster the trust of society in the judiciary in the Republic of Bulgaria.
I believe that the reform in the judiciary should start first and foremost with reforms in the work of the SJC by eradicating the status-quo and focusing on the problematic areas and pending issues of the judiciary in view of achieving actual short- and medium-term results along the six indicators:
1. independence;

2. accountability;

3. transparency;

4. efficiency and efficacy;

5. fight against high level corruption and
6. fight against corruption at all levels in the public sector and against organized crime
PLANNING THE WORK OF THE SUPREME JUDICIAL COUNCIL
Right after the new members of the SJC are elected, the Council shall set the trends of its work and its priority goals by adopting an action plan for its five-year term outlining specific short- and medium-term measures. The implementation of these measures requires the establishment of committees, bodies, authorities and individuals; the creation of an internal control body which is to conduct periodic checks for the job done, to report on irregularities and to give recommendations for overcoming them.
I think that the first task of the new SJC is conducting a thorough analysis of the European Commission Report of 18.07.2012 and discussing its recommendations as regards the work of the judiciary and adopting decisions and undertaking concrete actions for their implementation. 

The European Commission acknowledges progress in the main legislative framework for implementing thorough and sustainable reform in the judiciary with the latest amendments to the Judicial System Act (promulgated SG, issue 50 of 2012), which provide transparent and democratic procedures for the election of members of the SJC; of chief inspector and inspectors to the SJC Inspectorate; of the Inspectorate with the Ministry of Justice and of the Central Conviction Bureau with the Ministry; the adopted new chapter three “а” of the JSA introduced a fast-track procedure for processing applications against violating the right to completing the case in a reasonable period of time; a possibility was created for adopting a bylaw framework for the functions and the organization of the activity of the conviction bureaus with the regional courts and for building, integrating, using and developing the automated information systems in the judicial system; for posting judges to the Supreme Court of Cassation, the Supreme Administrative Court and to the specialized criminal court; procedures for electing administrative managers in the judicial system bodies; for election of prosecutor general and presidents of the Supreme Court of Cassation and the Supreme Administrative Court  (the election of the first two is within the mandate of the new SJC); of the director of the National Investigation Service; non-governmental organizations and higher education institutes shall take part in the procedures for electing members of the SJC giving opinions and asking questions to the candidates.

The monitoring report says that THE CHALLENGE NOW IS TO BRIGDE SOME KEY STRATEGIC GAPS AND TO ENSURE EFFICIENT IMPLEMENTATION OF THE LEGISLATIVE FRAMEWORK. In this respect by the end of 2013 when the European Commission’s assessment of the actual results in Bulgaria’s progress on the cooperation and verification mechanism is due, the following measures must be implemented and they will ensure the efficient implementation of the Judicial System Act in terms of the reform in the judicial system:
FIRST – needed and urgent legislative measures
1. A legislative change shall be adopted to the Law on Normative Acts (for example a new article 8а can be inserted) which shall give legislative powers to the Supreme Judicial Court as to issuing ordinances with which it can provide for social relations pursuant to the Judicial System Act which does not provide for them and which are related with the activity of the judicial system and the efficient performance of the functions of the judicial bodies.
 The implementation of this measure is extremely important and urgent since with Decision № 10 of 15.11.2011 on constitutional case № 6/2011 the Constitutional Court defined as unconstitutional the provisions of articles 194c and 209а of the Judicial System Act deprived the Supreme Judicial Council from the right to issue by-laws on issues which are directly linked with the fulfillment of its constitutional powers and are beyond those which explicitly included in article 133 of the Constitution in the subject matter of obligatory legal regulation. Upon the constitutional decision’s entering into force the following texts adopted by the SJC stopped being in force: Ordinance on the order for holding competitions and election under sections II and IIа and for staffing competition juries, Ordinance for the indicators and the methodology of attesting judges, prosecutors and investigators and of administrative managers and their deputies as well as for the order for the attestation. The Ordinance also sets the criteria for reporting the work load of the judicial authorities.
   The SJC is facing a situation in which it is required as a supreme managerial and staff body to implement a reform in the judiciary, to perform efficient and transparent staff policy, to set criteria and order for the attestation of magistrates, administrative managers and their deputies, to set criteria for the work load of the judiciary authorities. In order to successfully fulfill its functions, it should be delegated by the Constitution of the Republic of Bulgaria and by the Law on Normative Acts (pursuant to the constitutional decision) legislative powers that it does not have. Unless it takes a responsible stance to this issues, the new Supreme Judicial Council will keep performing its constitutional right under article 130, paragraph 6, item 1 of the Constitution of the Republic of Bulgaria – to hire, promote, shift and attest judges, prosecutors and investigators – with internal rules on the implementation of the JSA which is only competent to adopt in the context of operational independence. At this point let me only highlight that bridging this legislative gap requires from the SJC and all its members to coordinate their activities with the Ministry of Justice, with the Council of Ministers and the National Assembly for developing, proposing, discussing and adopting a draft for addendum to the Law on Normative Acts. If the SJC is granted legislative powers, the JSC shall immediately adopt ordinances which shall regulate the following criteria at a by-law level:

-  for assessment at competitions for hiring, promoting and shifting of magistrates;

- for assessment of the qualities of the candidates for electing administrative managers;

-  for attesting magistrates; 
- for assessing the work load of magistrates at all levels;
- for determining regions and distributing the judiciary units and for determining their staff members; 

-  for setting “reasonable period of time” for enactment of the judicial acts, at all levels of the magistrate’s office;

- for the requirements when promoting and sanctioning magistrates;
- for the remunerations of experts by means of a minimum and a maximum threshold.
When the SJC is granted legislative powers, it shall adopt new Rules for its work organization. The current Rules for the organization of the work of the SJC and its administration is adopted by the SJC pursuant to article 30, paragraph 4 of the JSA which has not been deemed unconstitutional yet but with the established constitutional practice and in case of informing the Constitutional Court without doubt these Rules will be dismissed and at the same time the SJC will not be competent to adopt new Rules and will have to organize its activity according to internal rules.
In case the approach with the addendum to the LNA (e.g. a new article 8а), the SJC shall coordinate its activity with the Ministry of Justice and other relevant institutions and experts for developing and proposing to the Ministry of justice a draft for Rules for implementing the JSA which shall aim at settling thoroughly all issues not provided for in the act having to do with the judicial system management, including hiring, promoting, shifting and attesting magistrates and their sustainable career development.
          2. In order to reduce the formal nature of the criminal process and achieving high quality judiciary system in reasonable terms in line with the European requirements for that, the SJC shall initiate legislative change starting with discussion of the draft law for a new Penal Code and developing a long-term strategy of penal policy in Bulgaria which shall synchronize the law enforcement  bodies’ activities. 
3. In the field of administrative criminal jurisdiction where there are a lot of unsolved problems having to do with issuing administrative criminal ordinances and especially when they are questioned through the court it is unjustifiable to delay the adoption of Code for administrative violations and sanctions. In case the drafts of the ACC and the Code for administrative violations and sanctions were developed in parallel and as the Administrative procedural code has been in force since 2007 and with its enforcement it contributes considerably to the development and perfection of the administrative judiciary system, then the procedures of issuing, challenging and implementing administrative criminal ordinances shall still be regulated by the 1969 law which even though amended over time does not comply with the contemporary efficiency requirements. The procedure adopted in 2005 with the addendum of article 83 of the AVSA on administrative criminal liability of legal entities as a means to fight against organized crime is not enough for the implementation of the recommendation in the European Commission’s report for providing efficient application of the legislative framework in line with the indicative item “fight against corruption on all levels in the public sector and fight against organized crime”. Adopting a new Code for administrative violations and sanctions with procedural rules for fight against organized crime adequate to the contemporary conditions will trigger the reform in the judicial system for implementing the priority goal on this indicative item.
4. The supreme judicial council shall initiate a legislative change to the current Civil Procedural Code in order to eradicate the problems that have been identified in during its implementation in the framework which affect the quality and the speed of the civil process.
 5. An efficient legislative measure for eradicating the contradictory legal practice shall be elaborating the text of article 125 of the JSA in view of giving the SJC the right to make proposals to the general assemblies (GA) of the judges from the SCC and SAC for passing interpretative decisions and ordinances when establishing a contradictory practice, especially when it comes to disciplinary proceedings when challenging sanctions imposed to magistrates to the SAC and in criminal and civil cases of the SCC. Overcoming the problem with the contradictory practice of the courts should be constantly in the focus of the attention of the SJC and in this sense the European Commission’s report of 18.07.2012 contains a specific recommendation.
The practice constantly shows that there are cases of contradictory sentences and rulings of courts on criminal, civil and administrative cases. This phenomenon generates corruption in the judiciary and beyond and is one of the reasons for lack of trust of society in the judicial system and in its capacity for fair jurisdiction.  
The cases of contradictory judicial practice become known to the SJC mostly from signals and complaints from affected individuals and legal entities, from the checks of the Inspectorate with the SJC (where there is great potential), from the cooperation with non-governmental organizations and with the media which monitor and analyse the judicial practice. Therefore the SJC must have the powers to immediately inform the GA of the SCC and the SAC with a request for interpretative rulings and decisions which is the most efficient means for overcoming the contradictory and irregular judicial practice.
SECOND – organizational measures for defending the independence of the judicial system; for ensuring transparency in the activity of the SJC and the judicial authorities; for communications with institutions, media, non-governmental organizations, professional associations of magistrates and with international organizations; for implementing the staff policy, the disciplined practice and regulation of the magistrates’ work load; for creating professional and social conditions for the work of magistrates and employees of judicial bodies.
1. In the short-term the SJC together with the MJ and human rights NGO should develop a thorough, accurate and clear analysis of the reasons that have contributed for the verdicts against Bulgaria in the jurisprudence of the European Court of Human Rights in Strasbourg. This report shall identify the specific procedural flaws, bring to light the names of the magistrates accountable for them and make them public through their professional associations and this shall affect their professionalism indicators in cases attestation and career development. A magistrate who due to wrong enforcement of the law or due to slow justice has become the reason for conviction against Bulgaria must be known among the magistrates and bear at least moral responsibility rather than leaving the downsides of his or her lack of professionalism fall on all magistrates the majority of whom are excellent professionals. This will translate into greater transparency in the work of the judicial authorities and into better authority and self-esteem of the competent judges, prosecutors and investigators and of the judicial system as a whole.
 In complying with the recommendation of the European Commission’s report the Supreme Judicial Council should direct its efforts together with other competent authorities to ensure the efficient implementation of the procedures regulated in the new chapter three “а” of the JSA on indemnifying citizens and legal entities in case their right to considering a case in a reasonable time is violated. 
2. As a supreme managerial body of the judicial system the SJC must establish and maintain throughout its entire term agreements for efficient cooperation without affecting the independence of the judicial system:
а. with the bodies and institutions of the other two powers – legislative and executive; 

b. with the judicial and extrajudicial control authorities for fight against corruption at all levels of governance and all levels of the public sector and the fight against organized crime, including with the Centre for fight against corruption and organized crime, with the National Audit Office, with the Commission for prevention and detection of conflicts of interest, with the Commission for confiscation of illicit property, etc.;
 c. with non-governmental organizations, especially those whose activity has to do with human rights’ protection, such as Bulgarian Lawyers for Human Rights (BLHR) Foundation, Association for European Integration and Human Rights (AEIHR), Bulgarian Helsinki Committee (BHC), etc.
d. with the Union of Bulgarian Jurists (UBJ), with the Bulgarian Judges Association (BJA), with the Supreme Bar Council (SBC) and other trade magistrates’ organizations;
e. the SJC should develop a media strategy at professional level by establishing a press service for media communication and appointing a permanent spokesperson authorized to give to the public competent information about the Council’s work.

Practice shows that what is really detrimental to the SJC’s authority are some media statements of some of its members while at the same time the public is unaware of useful initiatives of the Council and of achieved positive results;

          3.  The SJC as an administrative body supported by the Inspectorate with the SJC when conducting disciplinary proceedings is competent to issue acts for disciplinary sanctions to magistrates. In this administrative activity the SJC must strictly adhere to the principles and the administrative procedural rules in the APC, collect evidence by all means stipulated by the APC and make reasoned and normative rulings. The judicial practice shows that the procedural flaws of the SJC when taking decisions on disciplinary proceedings give the ground pursuant to article 146, item 3 of the APC for their revocation. Therefore an urgent task to the members of the new SJC and of its administration is investing as many efforts as possible to analyze the current practice of disciplinary proceedings and studying the violations of the administrative procedural rules so that these are eradicated from the Council’s future work. The Commission of disciplinary proceedings, the Commission of professional ethics and corruption prevention and the Commission for prevention and detection of conflicts of interest with the SJC shall invest more efforts in on-site checks for establishing the actual circumstances at every signal against a magistrate for corruption and violation of professional ethics which served as a reason for imposing disciplinary penalty in order to achieve maximum efficiency and unification of the disciplinary practice.
 4. The problem with the uneven work load of magistrates from different levels of judicial bodies has been a fact for many years but the measures so far have yielded no sustainable results for overcoming it. The studies in this field, including those under Operational programme “Administrative Capacity”, have clearly indicated that unlike the normal, even low work load of the judicial authorities in the country, the judicial system in Sofia and in some big cities (Plovdiv, Varna, Burgas) is overloaded which affects the speed and the quality of their work.

The findings from the studies raise the issue of setting norms for the magistrates’ work. The more the solution to this problem is postponed the more formal the jurisdiction becomes which translates into inability to grasp the essence of the cases and into finalizing legal disputes with unmotivated acts. Magistrates with too much work load of cases have a lot of stress, no self-esteem, depressed from the constant reproaches and dissatisfaction of the public with their work and the feeling that their state will not change for the better soon. 
It is in this respect that I see the huge responsibility of the Supreme Judicial Council and of each of its individual members, mine included, within this term to provide to Bulgarian magistrates actual working conditions within their normal work load, to give the opportunity to each one of them for social and professional competent development on the working place and to ensure sustainable career development according to their professional merits.
The reform in this sector suggests developing and implementing a consistent policy coordinated between the SJC and the relevant institutions and professional communities as well as actual practice for achieving regular work load in line with the specifics of the work of the different categories of magistrates.

5. The SJC must review, update and modernize its system for remuneration and stimulating the magistrates’ labour by dismissing the wage-leveling and taking into account the actual results achieved.
6. The SJC shall activate its work and engage the relevant bodies to solve the problem with the building stock of the judicial authorities. It is not only the magistrates who deserve decent working conditions but also the citizens who seek and have the right to receiving adequate judicial services. This cannot be achieved in the dirty and overcrowded halls with nervous people (for example the Sofia Regional Court building) and with no good quality and contemporary equipment. It must be noted that in the country there are courts that have achieved considerable progress in creating god professional and social conditions thanks to the efforts of their managers for ensuring financial security from the MJ and the SJC. Their sense of initiative should be adopted as a working style and method by those administrative managers who are to solve the issue with the building stock and technical security. In this sense it will be sensible for the administrative managers to participate in the process of budget planning and allocating funds in the judicial system budget for independent management of the building stock by the SJC.
7. A programme product for electronic link of the JSC with the courts and the other units of the judicial system shall be built in with online access to all judicial acts and electronic document exchange in view of achieving transparency in the work of the judicial authorities and efficiency in performing the functions of the Council for an actual reform in the judiciary.

 I am fully aware of the fact that the concept that I propose cannot fully cover the measures that the SJC should undertake in order to fulfill the reform in the judicial system but I believe that in the working process the best way of implementation of the priority goals and tasks above will crystalize. 
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