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The activity and powers of the Supreme Judicial Council (SJC) are regulated in the norms of the Constitution of the Republic of Bulgaria (the Constitution), the Judicial System Act (JSA), the Rules for the organization of the work and the administration of the SJC (the Rules). My expose below considers the work of the SJC and mine as a potential member in line with the current legislation and it does not cover the discussion of the firmly established need of a number of regulatory changes which shall provide the sustainability and irreversibility of the already achieved stages of judicial reform in view of continuing its development by the time the required high standards are achieved. These changes shall be a subject matter of a separate thorough analysis where a key role must be played by the SJC as a body which is obliged to defend the independence of the judicial system.


The performance of the constitutional powers under article 130, paragraph 6 of the Constitution further developed with the activities indicated in article 30 of the JSA, as well as those under article 37-39b, in chapter nine sections II, IIа, IV, chapter sixteen of the JSA, etc., outlines a few groups of problems in the work of the current SJC which shall be analyzed in terms of priority by the new SJC and measures for their eradication shall be developed.

First comes the need of transparent staff policy based on objective and clear regulation.

Pursuant to article 130, paragraph 6, item 1 of the Constitution, the SJC hires, promotes, transfers and lays off judges, prosecutors and investigators.
A milestone in this respect is attestation of magistrates. It is an open secret that with the Ministry of Justice there is a working group whose task is to develop an overall draft for amending the JSA, including the attestation and promotion of judges, prosecutors and investigators. The change is required due to the downsides in the regulation system, the dissatisfaction with the current policy as regards the hiring, acquiring a status of irremovability and career development in the judicial system and in society in general and for fulfillment of our European partner’s reforms included in the European Commission’s on Bulgaria’s progress on the Cooperation and Verification Mechanism, the Consultative Council of European Judges, the European Commission for Democracy through Law (the so called Venice Commission), etc. The current human resource management system, the obeying of ethical norms, the accountability and efficiency are assessed as non-transparent, with no objective criteria and not for professional merits.
By the time the respective measures are adopted – possibly the adoption of the postponed proposal for creating a centralized body for attestation and the numerous other proposals, this activity will be performed as it was until now by the legal permanent Commission for proposals and attestation of the SJC as well as by the assistant attestation commissions (AAS). From my personal experience as a member of an assistant attestation commission I know all the disadvantages of such attestation – lack of personal impressions from the work of the attested one due to lack of financial resources for on-site visits and direct impression from their professional activity, the opinion of their colleague and the judicial officials, the lack of precise criteria for evaluation, for example there is no differentiation of the reasons for revoked or amended acts of the higher body which could be due to contradictory practice in the controlling court or others beyond the will of the attested one. Moreover, the assessment criteria are not ranked. On the other hand, the work load is required by law as an evaluation indicator, currently there are no objective criteria for determining this and it will be subject to notes below. In the result the evaluation is formal and in the most cases they receive the highest score – “very good”, even if the assistant attestation commission does their best to do their job properly.

On the other hand, the magistrates themselves – members of the AAS are in charge of the attestation process beyond their direct obligations which is an obstacle for them which is why there are cases in which the attestation is shuffled through. The last one is compensated with giving a higher mark. In addition, there are no guarantees against subjective evaluation in terms of lowering the score, which is a rarity, as well as in terms of giving a higher mark which happens more often due to the wrong sense of a colleague’s attitude. The same holds for the rulings of the ethical commissions in different places.    

These findings shall be taken into account by the new SJC with an attempt to set general criteria for attestation set forth in article 198 of the JSA and the specific and relevant for a judge, prosecutor and investigator under article 199 of the JSA, by introducing content accounting for both qualitative and quantitative indicators of the overall activity of the magistrate. In view of avoiding the subjectivism in evaluation the permanent commission of the SJC shall deepen its own work in terms of evaluating what the assistant bodies have done. What need to be done is establishing mechanisms for stimulating the diligent work of the assistant authorities – additional remuneration or reducing the direct work which constitutes my suggestion.
Furthermore, currently there are references to Order № 3 of 30.05.2011 on the indicators, methodology and the attestation order which is issued by the SJC pursuant to the provision of article 209а of the JSA which was defined as unconstitutional with decision № 10 of 15.11.2011 of the Constitutional Court of the Republic of Bulgaria, under № 6/2011, SG issue 93/2011, i.e. the Order issue pursuant to a text proclaimed to be unconstitutional which is not applied – article 22, paragraph 2 of the Constitutional Court Act, shall not be enforced. This also holds for the attachments of the ordinance – common form and guidelines. The new SJC must urgently improve the attestation rules and shall use the resource and the opinions of the magistrates and NGOs as well as draft the necessary documents within its powers in line with the decision of the Constitutional Court.
Similarly burdened with high deficit of trust is also the work of the current SJC in terms of competition procedures for initial hiring, career development and transfer and especially for the selection of administrative managers.
In view of overcoming the negative attitude of magistrates and the general public this activity shall become entirely transparent, public and objective. After the latest changes in the JSA there are legal opportunities for this but the SJC shall be “relieved” from the doubts of admitting any influence and subjecting with pressure. The stipulated procedures shall be followed strictly with actual rather than backstage competition. I personally observe only the criteria set in the law – results from the attestation, the competition or the developed concept, judgment of the ethical behaviour, moral qualities. It is a different story that the regulation on the procedural rules for the election and the criteria should be changed.   
Each discussion, including on the work in the commissions, shall be published. The opinions of the civil society in different forms shall be considered more carefully. A step to this is the provision of article 194, paragraph 6 of the JSA, SG, issue 50/2012. 
The competitions should not be held as campaigns as there were such cases in the work of the current SJC, but what is needed is planning, respectively cyclic approach, in parallel with the legal provisions in the organization of competitions for initial hiring both for junior judges and junior prosecutors. This will result in preliminary popularity and chances for competition and shall yield better occupation of free places, respectively to decreasing the need of unjustified posting. Currently the posting with the entirely subjective nature of the judgment of the administrative manager of the needs of posting and which person is to be posted has turned into a loophole for violating competition procedures. The posted persons themselves due to the insecurity of the status are more vulnerable to pressure. 

All decisions of the SJC shall be motivated regardless of the provision of article 34, paragraph 3 of the JSA.
The exception to article 194 of the JSA shall be applied with exceptional attention which as a deviation from the general rules does not provide for a competition procedure. The need of applying this exception shall be minutely reasoned. On the other hand, the regulation shall be more precise, the application of the reverse hypothesis respectively, as stipulated in article 189, paragraph 3 of the JSA, treating the cases of shift which is regulated in a competition but this provokes amazement since it is all about shifting to a court with the same rang and the criteria shall be linked to the grounds leading to the shift – personal or other reasons.   
The second group of problems which the new SJC shall solve has to do with the irregular work load in the judicial authorities in its two aspects – uneven work load between the structures and uneven individual work load. The paradox is that with a sufficient number of magistrates in general for the country (in terms of number of prosecutors per capita Bulgaria ranks second in the EU and in terms of funding of the prosecution it is first; in terms of number of judges and regional courts is also among the leading ones) there are overloaded courts and prosecution offices – firstly, those in Sofia as well as in some of the biggest cities and there are courts and prosecution offices which process only a small number of cases. The statistical reports show the huge differences in the number of the submitted and completed case files/ cases in equal structures as well as in different structures. This irregular distribution of the number of magistrates predetermines the already huge number of identified problems – inefficient, slow and in some cases unexpected rulings, delayed drafting of acts, especially those of judges, expensive rulings.

The first dimension of the problem is related to rationalization of the current distribution into regions of the courts, the prosecution offices respectively, and hence of the number of magistrates and judicial officials. The above mentioned is within the powers of the SJC – article 30, paragraph 1, item 2, 3 and 3а of the JSA. The current SJC, even if it recognized the problem and held a few meetings on this issue, did not implement any measures. It is a very sensitive issue indeed but it should find its solution. The peculiarities of each judicial region shall be identified clearly – volumes of work, population, demographic and economic trends, as well as the specifics of each court/ prosecution office in the regions – proximity to another court, transport communications, as potential new regional distribution shall not have a negative impact on the rights of the citizens to access to justice. In the meantime temporary measures can be undertaken for closing positions in some structures and for opening them in structures with greater work load where it is possible to use the existing facilities or “points” can be established for considering cases in overloaded structures following a posting principle, redistribution of occupied and free staff places or other suitable measures.

Tightly linked to the above mentioned is the second part of the problem – the lack of precise rules for estimating individual work load. Now the existing ones are mainly linked with quantitative indicators, but not with qualitative ones. The quantitative ones indicate number of cases/ case files, but not their actual and legal complexity. What is also important is the creation of an objective indicator as to the number of cases/ case files a magistrate can consider for a unit of time so that there is an optimum result in terms of quality and speed, setting respectively a “norm” which shall not be exceeded or it could but only if the magistrate wishes to against additional remuneration but also limited to a particular volume or quantity so that it is not detrimental to the quality. It is a public secret that currently in the overloaded courts/ prosecution offices the colleagues “cope” with the extreme volume of work mainly to the detriment of their own spare time and unfortunately in some cases to the detriment of the quality or the speed.

Setting criteria for overload is directly linked with the disciplinary practice which now suffers because of their absence.

As far as I know the current SJC has participated in projects including ones for best European practices in this respect but the information available on its website does not contain data in this respect. The published reports for 2010 and 2011 on the work load define the problem but they only account for statistical results with no analytical part or solution.
What is directly linked to the work load is the creation of reliable statistical forms of report as there is a clear strive in some structures for accumulating “numbers” of cases for reporting higher work load.

The seriousness of the issue is also linked to the fact that as a result of the work load the financial resources shall also be planned and spent. Better allocation of the human potential will result in more efficient management of financial means and cheaper justice in general. All the information presented means immediate start of work in the participation and cooperation of the Ministry of Justice and of professional magistrates’ organizations and NGOs for which it is known that they have expert potential and work on these issues in view of rationalizing the system. If necessary foreign experts’ knowledge and experience can also be used as finding acceptable solutions is extremely important. The measures shall be widely announced and publicly discussed and shall be accepted by magistrates and by the society so that they can be smoothly applied.

Partially the problem with the work load has to do with identifying measures for more adequate use of the resource of the investigators who according to the published statistical data are the least occupied unit in the system. Here competent opinion and measures shall be given by the colleagues elected by the prosecution office and the investigation service.

Another group of problems has to do with the activity of the SJC in the field of the disciplinary practice. Recently there has been a lot about the latest heaviest penalty imposed by the SJC – firing the president of the Union of Judges. The internet forums “exploded” with extreme opinions. This is indicative for the sensitivity of society and the professional community to the issue. Solving the problem means that the council’s future activity shall strictly abide by the anticipation rule – solving similar cases in the same way in order to avoid any doubts of double standards. The disciplinary corpuses and the SJC as a whole shall analyze the current practice of the SJC and the one of the SAC and shall apply unified solutions as to the arguable points – criteria for initiating disciplinary proceedings, establishing the violation, prescriptive terms, selection of sanction, whether there is significant violation of the administrative procedural rules if there is no hearing of the magistrate brought to disciplinary liability to the sanctioning body – SJC and not only to the disciplinary corpus and many others. In relation to the last presented arguable point I fully support the latest rulings of the SAC which stipulate that there is a violation of the right to defense of the magistrate and the main principles of competitive proceedings due to lack of hearing by the sanctioning body.  

In its disciplinary practice the SJC should not yield to any influence and intervention, the rulings shall be based on principles in view of preventing any doubts of “tolerance” or “repression” in the sanction. This activity shall be performed in close cooperation with the Inspectorate of the SJC (ISJC).

As far as the cooperation is concerned, I think that the SJC should be more open to the opinion of the magistrates and of the civil society expressed by NGOs and it is the one which asks for it. In this respect there is considerable and unused potential. These circles offer a lot of useful ideas for improving the administration and the system work which shall be discussed and used. The staff unit of the judicial system and the judicial system itself are independent but this does not mean without control of the society and not subject to criticism. The constant rejection of social and professional opinions is not healthy. What is healthy is the constructive dialogue. This holds fully for the contacts with the Ministry of Justice, ISJC, the National Institute of Justice (NIJ).

The openness, the fair policy based on principles in each aspect of the work, abiding by the law in the decision-making process will definitely restore the trust in the body.

Yet another aspect that has to do with enhancing the trust in the body and the system as a whole is the need to develop the work on the measures for prevention of corruption. In this respect the goals and measures are minutely and precisely developed in the Strategy for continuing the reform of the judicial system in the context of EU membership drafted by the Ministry of Justice and approved by the Council of Ministers on 23.06.2010. These measures shall be updated and be in accordance with the recommendations in the European partners’ reports. A lot of specific measures are possible – summarizing and analyzing the data on corruption signals received by the ISJC and the specialized committee of the SJC, the relevant practice of the committee on them, the measures for transparency of the work of the SJC itself, completing the work on the programme documents in this respect and others. In my presentation I will consider only two tasks which I deem considerably important – electronic (random) distribution of cases and the development of common programme products.
The adopted new article 377а of the JSA, SG issue 50/2012 gives another power to the Minister of Justice, namely upon coordination with the Supreme Judicial Council the Minister issues an ordinance on the order for designing, integrating, using and developing automated information systems in the justice system. The design of the norm is in line with decision № 10 of 15.11.2011 of the Constitutional Court of the Republic of Bulgaria under № 6/2011, SG issue 93/2011 (even though after the change in the JSA the provision of article 30, item 16 of the JSA was not corrected with which the power is assigned to the SJC). Before the development of a by-law the SJC shall very carefully design its opinion with the rules about the system for random distribution of the cases, the record programmes, the content of the sites of courts and other bodies, the access and the possible references to them, publishing acts, etc. What is extremely important about the system of random selection is the creation of rules which guaranty an actually random distribution of cases, prevent manipulations of the system, archive the distribution information, ensure control options, description of the cases of excluding magistrates from the distribution, ways of establishing the work load during the distribution. What has to be used the expertise of information technology experts. Creating good products which can unify the rules which shall replace the currently existing different products in courts and prosecution offices will enhance the transparency and publicity of the judicial system, respectively the trust in it. The practical use of the access itself has been well recognized, it saves time and provides advantages to parties and lawyers. What follows is a gradual transition to the strategic goal – electronic file/case and electronic justice.
In order to perform all the activities successfully, the SJC shall very carefully interpret the project for budget of the judicial system, fulfilling its powers under article 130, paragraph 6, item 4 of the Constitution.
The funds shall be carefully planned and for this purpose I think it necessary to plan the activity of the council in different periods of time and/ or in priorities so that the tasks are gradually and definitely performed which will mean progress in the judicial reform under strict control of the performance.
Funds must be allocated for improving the conditions of the magistrates’ work, especially in courts/ prosecution offices for which it has been known for a long time now that work in abnormal conditions – lack of buildings, insufficient court halls, etc., among which those in the Sofia Regional Court and the prosecution office which are the busiest in the country. This problem has been for years and there is a need of reserves for its solution. Apart from the measures for the facilities additional measures are needed for improving payment/ stimulating magistrates, especially those who are diligent and their output is of high quality.

Last but not least, the SJC shall perform its powers more actively under article 130, paragraph 6, item 3 of the Constitution – organize the qualification of judges, prosecutors and investigators.

Without doubt training is needed – better training means higher quality of the work of magistrates and judicial officials – fewer cancelled and amended acts, sticking to procedural terms. Training and qualification improvement is a continuous process which shall cover all levels. The challenges to the changing legislation, the need of learning the EU law which every magistrate, Bulgarian ones included, shall be familiar with and implement, increase immensely the role of training. It is also one of the ways for overcoming the contradictory practice which is one of the main factors for triggering lack of trust to the justice system in general.

Apart from the capacity of the NIJ, the SJC shall actively use the opportunity for funding of projects under OPAC. In this respect there are a lot of unused reserves. The SJC can be a beneficiary but it shall also support the individual units in the judicial system which can also be beneficiaries. Courts and prosecution offices refrain from developing and submitting projects as the procedures are complex, time and labour consuming. 
For example, in May this year under priority 2.4 “Competent judicial system and efficient human resource management”, open then and relevant for the courts with funding for more than 35 projects to the amount of 7 million BGN (funding for individual projects up to 50 thousand BGN), more than 25 courts across the country were interested. At meetings with the experts of the Ministry of Finance – OPAC authority – they sent more than 80 representatives. In fact though only two projects were submitted and approved under this sub-priority – of District Court Pazardzhik and Administrative Court Dobrich. The same holds for the previous sub-priority 1.5 “Transparent and efficient judicial system” under the approved projects are of Administrative Court Sofia, Administrative Court Vidin, Sofia District Court, Military Court of Appeal, Regional Court Haskovo. Under a lot of sub-priorities of the programme no projects are submitted. It is true that the NJI and the Ministry of Justice as beneficiaries have absorbed considerable funds, currently they have approved funding for projects on training and other activities, but this is not enough. The SJC shall apply independently and shall stimulate and support individual judicial structures to apply as beneficiaries, and this is in my opinion its role – providing methodological and expert assistance.

Now with funding under OPAC the actual implementation of the project of the Prosecution starts for completing the Single Information System for fight against crime. There is another project approved for funding on information technologies designed by the SAC. I believe that the activity indicated shall be expanded.
This concept outlines only the general framework and trends for solving the problems and it is not exhaustive. The proposals it contains can be elaborated. The presented here does not exhaust the problems that the SJC shall solve but I deem the outlined ones as the most important ones.

Pursuant to the Constitution and the JSA the SJC has a key role in providing good management of the judicial system and good quality justice – fast, efficient, transparent in line with the principles of autonomy, rule of law, human right’s protection and accessibility. The future staff unit shall perform this difficult task in the context of critically low trust to itself and to the justice system in general which will mean more demands and difficulties. The way out of this situation is for all elected members of the SJC to undertake their responsibilities seriously and responsibly and to fulfill them in a fair, diligent and legal manner, without admitting any intervention in their work. It is only through fair and open work that the image of the SJC can be cleaned. I personally have been working in the system for more than 30 years now and I feel deep dissatisfaction with its state which triggers justified criticism. I have the ambition and I think that I have the knowledge and strength, in case I am elected, to contribute with my work to a positive change in the status quo.     
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