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              Madam Speaker,

                  Ladies and Gentlemen, Members of Parliament,

                  Esteemed Colleagues and Citizens,

              I propose this Concept Paper knowing that I am participating in a public debate in search of the most appropriate solutions for the normal functioning of our judicial system.

              There are high public expectations that the new membership of the Supreme Judicial Council will deliver speedy results in addressing the issues raised in the Report of the European Commission /EC/ of 18.07.2012.

              By Constitution, the SJC is defined as a body in charge of managing the judiciary. The SJC owes to magistrates, citizens, and the State, good governance and performance of its powers and duties which are enshrined in the Constitution and by law.

              I.  Sound governance of the judiciary

               Sound governance is, to me, synonymous to continuing the reform in the system, and modernisation of decision-making styles and processes. The SJC's decisions must be the result of a clearly stated policy to overcome its problems and restore the Bulgarian magistrates' authority. The actions of the SJC, expressed through its official acts, must be consistent, and effective facilitate the operation of the judiciary. 

1. Planning SJC activities

Planning is a core function of management. Planning SJC activities should be carried out promptly, following the analysis and assessment of its current operation and the activities of the judiciary. It includes:

· the main strategic goal of the body's mandate;

· establishing the main objectives to be achieved which ensure the efficiency of its operation;

· outlining the prospects of development and improving the operation of each of the bodies of the judiciary;

· the means, form and methods of achieving the goal and main objectives, and the mechanisms to control their implementation;

· anticipating possible resistance in implementing the goals and objectives, and planning measures to overcome it; 

· identifying the measures to control the actual implementation of scheduled tasks;

· establishing criteria for self-control and assessment of the SJC activities and those of bodies of the judiciary;

· the time-limits for the implementation of objectives, and members of the Council who are personally responsible for implementation and compliance.

           The adoption  and publishing of an Action Plan by the new membership of the Supreme Judicial Council would achieve two goals:

· it will prevent the SJC from adopting chaotic decisions and from following an inconsistent and hesitant policy;

· it will enable control over the Council's activity by magistrates, professional and non-governmental organisations, and civil society;

             2.Management organisation of the judiciary

            The SJC should organise its own activities so as to 

become the functional centre of the entire judicial system. This requires the establishment of order and consistency through:

· Adopting new Rules for the operation of the Supreme Judicial Council (Art. 30, Para. 4 JSA) and its administration, which should:

· establish clear and objective rules on the formation of permanent and temporary committees and the election of their chairpersons;

· establish the procedural rules for operation of permanent and temporary committees, order of consideration of the materials submitted, timetable of meetings; agenda;  form of minutes from committee sittings; content of the committees' decisions;

· regulates the coordination between SJC committees - the rules of relationships and communication between the committees and the judiciary bodies and individual magistrates, in order to ensure maximum access and visibility of the issues discussed;

· sets the rules on magistrates' and administrative heads' right to participate in committee meetings;

· sets the precise rules on processing complaints, proposals and documentation; on the initiation, processing, completion of the files, and their storage;

· specifies concrete actions and measures in relation to its powers under Art. 13, Para. 1, point 13 of JSA. The exercise of this particular power- to receive reports from bodies of the judiciary, should not be formal. Such reports contain an abundance of current information about the progress and completion of files and court cases; such information is directly connected with one of the main tasks in judicial reform;

· to establish rules of interaction and coordination with the Inspectorate with the Supreme Judicial Council /ISJC/, the Ministry of Justice, and other bodies of central and local government; 

· to establish and outline the directions of interaction with  professional and non-governmental organisations;  

· To  adopt rules ensuring that consideration is given to issues raised by the Prosecutor General, the Chairpersons of SCC and SAC, and that decisions are made to address such issues;

· To supplement and refine the provisions of the Code of Ethics for Bulgarian Magistrates; 

· To establish a set of new  objective, accurate and transparent rules for the competitions for:

· initial appointment ;

· promotion;

· selection of administrative heads;

· appointment of officials in the administration of judicial bodies; 

· A set of separate rules should be developed for administrative heads of the judiciary, which would make them part of the system's management and   directly responsible for the efficiency of the respective body;

· Proposing a budget which would objectively and adequately reflect the needs of the judiciary in terms of staff headcount, workload, equipment, buildings and information and other technologies;

3. Regulation and control of processes in the judiciary. 

SJC's duty as defined in the Constitution and the JSA is to

constantly monitor developments in the judicial system, to analyse their progress, to outline the reasons leading to deviations, and address them by making timely decisions. I believe its regulatory function that should be strengthened, and especially its powers related to:

· 30, Para. 1, point 2 of JSA - to set the number, judicial areas and the seats of regional, district, administrative and appellate courts at the proposal of the Minister of Justice and, as regards military courts - in coordination with the Minister of Defence; to carry out this activity, according to the established workload, the SJC can establish new courts and close down existing courts, change judicial areas and the seats of the courts; 

· Art. 30, Para. 1, point  3 JSA - set the number of judges, prosecutors and investigating magistrates in the courts, prosecution offices and investigation bodies, and, depending on the workload, on proposal by or in coordination with the administrative heads of the judiciary bodies, and for prosecutors and investigating magistrates - also with the Prosecutor General, and has the powers to  create new positions or close unfilled vacancies;

· Art. 30, Para. 1, point 3a of JSA- determine the number of judicial officers, according to the workload - on proposal by or following consultation with the administrative heads of the judiciary bodies, and for prosecutors - also with the Prosecutor General, and has the powers to  create new positions or close unfilled vacancies;

· Art. 30, Para. 1, point 9 of JSA- analyse and report annually on the workload of the judiciary;

               The control  activities of SJC should include:

1.  Control on the implementation of its own decisions. It will ensure the efficiency of processes and relationships regulated through the decision. On the other hand, this type of control will ensure that the given issue thoroughly resolved.

2.  Control over the performance of administrative heads and the implementation of their concept papers for which were preferred by the SJC and elected to the relevant positions.

3. Control on the work performance of magistrates. This type of control as I understand it is:

· monitor their particular work on files and cases, with professionally rendered acts, pronounced within reasonable deadlines; 

· a mechanism to activate their responsibility;

· reinforcing magistrates' understanding that their high-quality official acts are part of the normal judicial system and form its overall appearance;

            The provisions of Art. 307 of JSA set out the disciplinary offences that are grounds for bringing disciplinary action against a magistrate. When imposing disciplinary sanctions, the SJC: 

1.     Must not humiliate and must preserve the dignity of the magistrate;

2. Impose penalties which are exactly proportionate to the disciplinary offence committed;

3.  Apply exactly the same criteria in determining the disciplinary sanction for each magistrate;

4.  The penalty should have a disciplining rather than penalising effect;

5.     It should cause the magistrate to  subject his/her own work to critical analysis;

6.  The penalty imposed must be directly related to correcting and eliminating the negative effects found in the work of the magistrate;

           To this end, the new SJC membership should:

· examine and analyse the disciplinary practices of this body, and establish any contradictions and weaknesses. Controversial disciplinary practices discourage judges in their difficult and responsible work. On the other hand it strengthens citizens' perception of injustice and hopelessness that their own issues could be solved.

·   analyse the judicial disciplinary practice of the Supreme Administrative Court / SAC / taking into account:

·  The most common procedural violations which served as grounds for repeal SJC decisions;

·  The substantive grounds for the annulment of a disciplinary sanction imposed on a given magistrate;

·  Deviating disciplinary case law of SAC.

·  Identify concrete actions and measures to overcome the inconsistent practices.

·  Establish a uniform and coherent disciplinary policy.

              4. Working and effective Supreme Judicial Council.

               The obligations and functions of the Supreme Judicial Council are numerous. For them to be properly carried out, daily dedicated and professional work is needed. Its work should not be confined to only one day a week, on which its meetings are held.  Hard work in the permanent and temporary committees, seeking solutions to the problems in the judiciary, both large and small, in an environment of openness and transparency, should create among magistrates and citizens a sense that this is a constantly working and effective body. 
In exercising its powers, SJC must maintain constant communication with ISJC, and use its acts on checks and findings  to make better management decisions.

               5. SJC work non-governmental entities.

 NGOs and professional organisations should participate in the formation of the Council's policies aiming to address the main problems of the judiciary. Their experience in accounting for factors which affect processes in the judiciary, and the regulation of access and mechanisms through which these processes can be affected, is very important. With this approach, the SJC will demonstrate its will to achieve the balance and fairness desired by citizens and the society.

               6.Responsibility of SJC and of its members.              

 The SJC's decisions should with minimum conflict  defend the interests of the state, civil society and the magistrates, without creating a perception of privileged status or malice. The SJC should bear the moral responsibility for its inefficient decisions and for  failure to achieve the desired results from the reform.  

SJC members should not work in the shell of their anonymity and justify their actions through the decisions of the collective body. It is the responsibility of each member of the Council to have his or her own fundamental argumentation in making any decision, and to ensure its high legitimacy.

Official SJC acts should not give the impression that they were adopted under any influence or pressure. They should be the result of a thorough analysis of the issues they regulate, and should be given at the right time. The SJC's decisions should prevent problems in the judiciary bodies and not create tensions between the judicial community and citizens. In its actions, the SJC should not reinforce negative views of expressed by the public, the European Commission and EU partners about the way the Bulgarian judicial system operates.

The adoption the SJC summary report  (Art. 30, Para. 1, point 14 of JSA) by the National Assembly should become a real mechanism of accountability for the SJC and its individual members. 

               II.  Main goals and objectives in the work of the new SJC membership.

               1. High-quality, timely and fair justice for citizens.

European standards for law enforcement must be the real criterion for the quality of our justice. This poses the predefines other purely technical tasks of judicial reform - the introduction of new technologies, unification of the websites of the bodies of the judiciary etc.

The implementation of this task is closely related to the dynamics of EU legislation, the implementation of the Lisbon Treaty and the implementation of the Stockholm Programme.

 High-quality justice regulates contentious relationships in society and establishes order and justice. Prompt and timely justice provides content to high-quality justice.  

In this connection, new analysis should be carried out of:

1. The reasons leading to the negative Strasbourg judgments against Bulgaria;

2.   Pending cases of public importance; 

3.  Delayed proceedings on prosecutor's files and criminal cases;

4. The grounds and reasons for acquittals; 

5.  Delayed completion of civil and commercial cases, bankruptcy proceedings and class actions in the larger courts, and especially in the Sofia City and Sofia Regional Court;

6.   Problems in cassation proceedings under the Civil Procedure Code;

7. Proceedings under the APC and TIPC involving important national and public interests;

             It is imperative that the  findings from ISJC inspections  are used to intensify the efforts of the administrative heads. This will provide for synchronicity and unification of the efforts all authorities involved in the processes of judicial reform.

The above-mentioned analyses will form the basis for determining specific measures to overcome the barriers to high-quality and timely justice 

      In addressing this priority, reporting the best practices of judiciary bodies  must take a special place, and these should be shared and improved. Such recognition of best practice will be a sort of an incentive for magistrates and administrative heads who created them and established them.         

      High quality justice is unthinkable without solving the problem with experts witnesses in all types of cases. This is a problem which has been emphasised very often over the past ten years, without being solved. A new, modern concept is needed for expert witnesses, who can professionally and without conflict participate in the fair settlement of disputes. 

2. Fair, competent and respected Bulgarian magistrates.

        The reform of the judiciary requires for Bulgarian magistrates to be fair, and of high moral character. They are the foundation of the reform processes; without a proper subjective factor, no good results can be obtained. 

             Despite the difficulties in their profession, magistrates must not dull their senses to the problems of citizens and society. They are required to work with  desire and willingness for the honour and dignity of the profession and to remember the maxim that "Law is the art of good and justice."

          The high requirements for the competence of Bulgarian magistrates also require optimal material and technical conditions, a healthy and comfortable professional environment, accurate, transparent and objective rules for their career advancement.

                Performance appraisal 

  As to the real appraisal of magistrates, SJC should finally follow through with its obligation set out in the provisions of Art. 30, Para. 1, point 11 of the JSA - to keep and maintain career development files judges, prosecutors, and investigating magistrates. This is an obligation that was reminded in one of the previous Commission reports. Such personal files will allow, at any time, to make a full and fair assessment of the work of the magistrate and the basis for a true and fair appraisal.

 Performance appraisal should not be a mechanical summation of numbers and evaluations of Auxiliary Appraisal Committees and its automatic confirmation by the Proposals and Appraisal Committee /PAC/ of the SJC. A basis for getting good appraisal is a job well done on files and cases. The results of ISJC inspections, or those by administrative and senior administrative heads, should have a real impact on the appraisal score.

              Rules for career development

 Rules for career development need improvement, and the procedures for their implementation need openness and transparency. A compulsory element of these rules are safeguards to eliminate any form of privileged access to any position or promotion.  The right to  career development should be open to magistrates who received the highest ratings for competence, and have unquestioned reputation as citizens. 

The posting of a magistrate could interfere with the career development of other magistrates. This requires more precise terms on the conditions, procedure, manner and time of posting.

  Incentives are another form of extra motivation for magistrates who perform their duties flawlessly.

              Workload

     One of the oldest problems (in the same group as the SRC and SRPO buildings) in the work of judges and prosecutors in the country, which is particularly pressing for the Sofia Regional Court, the Sofia Regional Prosecutor's Office, the Sofia City Court, the Sofia District Court and the Sofia Appellate Court.

Judges of the Supreme Administrative Court and Supreme Court of Cassation also report an untypically high workload, especially when compared to the workload of judges in the European Community.

The determination of an acceptable rate of workload is necessary and possible by using the different experiences in European countries, taking into account the legal and factual complexity of files and cases. One case of bankruptcy with several creditors is almost the same in complexity as a criminal case with multiple defendants. 

                3. Fight against corruption.

What has been achieved on this task leads to the conclusion that the results are not acceptable in the public mind. An analysis of the positive trends and weaknesses shows that a plan should be devised to help tackle corrupt practices throuh:

· ensuring the predictability of results related to magistrates' carreer development; 

· identifying and addressing, in a timely manner, any incorrect and contradictory judicial practices;

· control over compliance with the rules of professional ethics;

· monitoring of the causes of corrupt practices;

· establishing a uniform electronic system for the random allocation of files and cases, and for the receipt of corruption complaints in the judiciary;

· measures to combat corruption proposed by non-governmental organisations; 

· develop  a system of control mechanisms for the implementation of the Conflict of Interest Act;

· build capacity for rapid and categorical response to suspected conflicts of interest and conduct of the magistrate contrary to the norms of ethics and morality;

· direct and effective coordination with all relevant government bodies involved in anti-corruption.  

Fighting corruption requires improving the style and methods of the Committee on Professional Ethics and Corruption Prevention with SJC. (Art. 37 JSA)

The main goals and objectives of the new SJC membership should be implemented in parallel, subject to the two fundamental principles -The rule of law and Independence of the judiciary.

Any deviation, however minor, from these two principles, will affect the effectiveness of judicial reform and deprive it of its targeted results. 

There are many layers of issues in the judicial system are multilayer, and they cannot be covered by this concept paper. They require wise legal decisions of the SJC, common unambiguous efforts and the unwavering will of all authorities concerned with its work and a change for the benefit of citizens and society.

Sofia                                                     Respectfully submitted:

06.08.2012, Nezabravka Stoeva 
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