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Honourable Members,

Pursuant to Art.19a, para.1 of the Judicial System Act (JSA) and para.ІІ.3 of the Rules of Procedure for Nominating Candidates, Making Documents Publicly Available, Hearing Candidates for Members of the Supreme Judicial Council (SJC) and Making Arrangements for the Election of Members of the Supreme Judicial Council of the Quota of the National Assembly, adopted by your decision of July 11th, 2012, I would like to present my concept regarding my work as a member of the SJC.


First of all, I would like to mention that over the past 20 years after its constitution, the SJC has established itself as the governing body of the judiciary. Regardless of the fair criticism, which sometimes it is subjected to, it should be recognised that the SJC deserves the place assigned by the Constitution of the Republic of Bulgaria (CRB). The efforts made by the hundreds of colleagues - its former members - helped the SJC to reform the judicial system bodies, Prosecutor’s Office and Investigation Office in accordance with the democratic principles of the new basic law and the European standards. To some extent, I also contributed to the above reform as a member of the SJC in the period 1997 – 1999. In addition to the routine activities performed, one of the most important decisions made during this period concerned the material, technical and personnel development of the Investigation Office, Appellate Court, Prosecutor’s Office and the Supreme Administrative Court. Thanks to the experience gained, my long-term training at various levels in the National Investigation Service, my work as a member of the 39th National Assembly as a Deputy Minister of Justice (2008 – 2009) and my scientific practice I may express confidence that if I were elected, I may be useful to the judiciary as a member of the SJC.
It is known that the CRB and Judicial System Act (JSA) assign a number of rights to the SJC, the more important of which are: to ensure the independence of the judiciary, including through its own budget, to determine the number of jurisdictions and the staffing of the separate units, to ensure the appointment, career development and tenure status of the judges, prosecutors and investigators, to develop the mechanisms to search for the responsibility for their misconduct, etc. (Art.117, para.3, Art.129-130 of the CRB; Art. 16, Art. 30, etc. of the JSA). These powers may be the subject to extensive research and theoretical development, but, however, in this case I think that it is enough to present some specific and realistic ideas for improving the efficiency in the work of the SJC, and hence in the work of the judicial system bodies to better protect and ensure the rights and lawful interests of the citizens, legal entities and the state. In this context, I think that the most recent aspects of my future activity may be determined, as follows:
I. Being a member of the SJC I will contribute for the provision of the normal operation of the judicial system bodies.
The idea thus created seems apparently abstract. It includes the creation of specific conditions, which the magistrates should use as a basis to exercise their powers in accordance with the laws. This is a reason to direct the efforts of the SJC in this direction, which I will initiate.
  1. First of all, the SJC should endeavour to ensure both the equitable distribution of the magistrates’ cases and to assign them a maximum volume of work.
At the moment the differences are impressive, especially if we compare the workload of the judges and prosecutors at a regional level in the capital and that of their colleagues from the other areas. The existence of this problem creates a sense of injustice in the magistrates, which, to some extent, is paradoxical, since they are required by the law and by the oath sworn to “give” social justice through their actions. 
This problem may be solved by making palliative solutions, such as promotion and / or payment of benefits, as is the practice. The SJC should determine relatively precise criteria for the workload. This will create equal working conditions for the magistrates, which is a requirement for the equal pay, and will lead to the consideration of permanent changes in some judicial districts with low volume of work. 
Moreover, the achievement of the objective for more equitable assignment of the cases to the magistrates at national and regional level requires discussion of the issues related to the implementation of the random selection principle through electronic distribution of the cases (Art. 9, para.1 and para.2 of JSA). The experience has shown that this method of distribution does not take into account the complexity of the cases and some magistrates are involved in more complex proceedings than their colleagues, which leads to deterioration of the proceedings quality. There are also situations where the volume of work does not allow the completion of the proceedings within a reasonable time, which damages the reputation of the judiciary, creates negative attitudes in the society and is a reason, which the state relies on to claim compensation.

By solving these problems other positive outcomes may be achieved.
First, the relatively uniform volume of work assigned will create more favourable conditions for improving the quality of the administration of justice (faster completion of the proceedings, more compelling reasons for the judicial decisions made, smaller number of judicial decisions cancelled, etc.). This will lead to increase in the self-confidence and authority of the magistrates and the judicial system as a whole.
Second, the SJC and its Inspectorate will have clear criteria when examining whether or not a judge, prosecutor or investigator have completed the proceedings within a reasonable time due to excessive workload or reluctance to implement the procedural law. This will remove any doubts as to whether or not the SJC uses different standards when takes or refuses to take a disciplinary action in case of apparently similar situations.
In this connection I would like to emphasize that although the need to establish criteria for the workload of the magistrates is realised by a wide range of experts, it should be clear that we are facing an extremely difficult task. This is due to the fact that often the complexity of the criminal proceedings, for example, is independent of the social danger of the offence and the other factors. Therefore, the ideas presented in this direction should not be interpreted as a criticism neither to the previous composition of the SJC, nor to this one. Based on the new text of Art.30, para.1, cl.9 of the JSA (State Gazette, issue 1 of 2011), this composition has started but has failed to complete the solution of these problems by establishing a Commission on Analysis and Reporting the Workload of the Judiciary.

 2. Another important aspect in the activity of each SJC member is to insist on the solution of any financial and domestic problem of the legal units where there is a shortage of offices, meeting rooms, equipment etc.

These are definitely issues, which, according to the law, should be settled in close collaboration with the Ministry of Justice and the other competent bodies of the executive (Art. 130a, para.2 of the CRB, Art.370, para.1, cl.6 of the JSA).
However, having always been the “background”, these problems has become deeper and more intolerable in an environment of increased public attention to the administration of justice, including that of the European Commission, higher number of disciplinary proceedings and active monitoring of the SJC Inspectorate. Obviously the requirements for compliance with the European standards provided for the operation of the judicial system bodies do not correspond to the humiliating working conditions of the majority of the magistrates. For example, three or four magistrates from Sofia Regional Court (SRC) and Sofia Regional Prosecutor’s Office (SRPO) work in the same office, which, obviously, is not the appropriate environment for making decisions on any proceedings. The judges hear the cases dressed in robes in rooms, which may hardly be called “courtrooms”, thus providing access of the general public to the procedural matters. They sit two days a week and continue to work at home to prepare their judicial decisions, using their personal computers and accessories. The corridors of the courthouse are used as premises for the storage of cases, etc. On the other hand, it should be taken into account that the removal of the cases from the court may lead to their loss, damage or destruction of evidence.
Actually, the SRC and SRPO are the legal units with the highest workload. The material and technical environment where they administer justice have not been changed for decades. The problem is domestic and may have adverse effect on the judicial system. I am surprised how the judges and juries fulfil their obligations under Art.211, para.1-2 of the JSA in this environment: to preserve the confidentiality of the hearing in making decisions on the cases and to preserve the confidentiality of the official information which they have become aware of in performing their duties and which affects the interests of some parties in the proceedings.
Obviously, no contemporary process may be conducted in such legal units, the magistrates’ work is hindered and in some cases this is a reason for the delay in the proceedings. Last but not least, it should be emphasized that these conditions have a negative impact on the ethics of the management and decision-making entities, which the participants in the proceedings and the citizen attending the courtroom should respect, but they do not.
The above-mentioned facts clearly show the initiatives, which the new members of the SJC should initiate to settle these “disregarding” issues in the future.
II. The First Chapter of the CRB contains a basic principle: “All citizens shall be equal before the law. There shall be no privileges or restriction of rights based on the race, national or social origin,……..” (Art.6, para.2 of the CRB). This means, within the meaning of the Judicial System Act, that any citizen who meets the requirements of Art. 162 of the JSA may participate in a competition for a judge, prosecutor or investigator and may hold the position by decision of the SJC on a level playing field. The principle of the competition is fairly used in case of transfer, i.e. in case of passing to a position of equal degree in a judicial system body (Art.189, para.1 and para.3 of the JSA).
Meanwhile, Art.194 of the JSA provides for the transfer to be made without a competition, including without a prior public announcement of the vacant position. This opportunity is clearly contrary to the constitutional principle, since in most cases a certain magistrate is entitled to occupy the new position in the city, thus depriving the others to benefit from this opportunity. For example, the SJC, at the proposal of the relevant head, has reappointed under this procedure without any competition three judges in the city of S. at its meeting held on May 17th, 2012. On June 19th, 2012, the Commission, at the proposal and appraisal of the SJC, prepared a draft resolution of the proposal of the chairperson in the city of S. to reduce the number of the personnel of the Municipal Council in the city of R. by one person and to increase the number of personnel of the court in the city of S. by one person and to reappoint the judge of the city of S., T.M.N.
Unfortunately, there are many cases like this and they obviously represent intuito personae decisions, thus creating an impression of subjectivism and lack of clarity in the operation of the SJC. For this reason, the SJC loses its authority, since the real reasons to circumvent the principle of competition in choosing a certain magistrate are not clear. The other issue that arises is whether or not the appointed magistrate, who has not participated in the competition, will feel obligated to the administrative head for this privilege and will become dependent when making decisions on the cases assigned.

In view of the foregoing, I think that this practice should be stopped, since it is contrary to the fundamental constitutional principles or Art.194 of the JSA should be amended or repealed, as appropriate. 
  III. At present, there are two standing committees in the SJC appointed ex lege (Art.37, para.1 of the JSA) and another 11 standing committees. Due to the impossibility to analyse the overall performance of these bodies I will only pay attention to some certain aspects of particular relevance.
1. The SJC is entitled to approve the automated information systems for the judicial system bodies and to provide their integration and interoperability (Art.30, para.1, cl.18 of the JSA). A commission, which operation should continue during the mandate of the new SJC, has worked on the completion of the unified combating crime system. An argument in support of this opinion is the fact that in July 2012, a joint project funded by the Operational Programme Administrative Capacity, which will provide information connectivity between the Prosecutor’s Office and Investigation Service, on the one hand, and the two Directorates General of the Ministry of Justice - Execution of Penalties Directorate and Security Directorate - on the other hand, has been launched. The project duration is 18 months and the terms and conditions for its continuity will be the responsibility of the new SJC members. Upon successful completion of the project the legal units will be able to quickly check whether or not the wanted persons are in the places of detention or in the prisons. This will both increase the efficiency and accelerate the procedural activities, as the state authorities will free from the huge paperwork.

2. In 2008 a Commission on Implementing the Measures for Organisation of the Casework of Particular Public Interest in the judicial system bodies is first established. The commission has determined a range of cases, which should be monitored by the SJC, as follows:

- List № 1 - cases monitored by the SJC, specified by the European Commission;
- List № 2 - cases subject to particular public interest;
- List № 3 - cases opened for organised criminal activity, which are subject to 
particular public interest.
To fulfil their obligations, the representatives of the commission have met with judges, prosecutors and investigators in connection with specific cases and to discuss the factors, which have a negative effect on the course of the criminal proceedings, including the need for legislative changes. The reports prepared by the commission prove that excellent results have been achieved. In 2010 the positive trends in the rhythm of the criminal proceedings and the completed proceedings increase by 13 percentage points compared to the previous year. The proposals of the commission and the SJC about the required legislative changes have been accepted by the judicial system and are a fact.

In my opinion the above good practice should be adopted by the new members of the SJC.
3. The analysis in this area may be extended in regard to the activities of the other commissions and may affect the other powers of the SJC. This is hardly necessary, but it is worth noting that there are problems (which not only the magistrates face) associated with the major powers of the SJC: appointment, appraisal, career development and, in general, the status of the judges, prosecutors and investigators.
The appointment, including that of the administrative heads, is not always transparent in terms of the reasons why a candidate is preferred to the other. The new members of the SJC should discuss this issue, in particular the competitions based on discussions, which are often subjective. Such negative examples undermine completely the concept of the legislator to ensure fair and competitive procedures for professional development and demoralize the judicial system bodies.
The formal appraisal, which is mainly based on qualitative criteria and may not always reflect the actual workload, may not objectively assess the activity of the magistrates and may lead to inequities in the system.
Based on the foregoing, it may be concluded that these and similar problems should not be resolved by making legislative changes only. The initiative of the Minister of Justice, Mrs. D. Kovacheva, of July 10th, 2012, to begin a discussion of these issues with the participation of NGOs, magistrates, members of the SJC and other experts, including the preparation of a comparative analysis on the settlement of these issues in the European countries, deserves praise and should be supported by the new SJC members. 
First of all, it should be realised and recognised that a number of shortcomings in the personnel policy is due to the practice of the SJC and the competition commissions, which, in my opinion, may be changed through my participation.
In conclusion, I would like to say again that if I were elected, I will make my best efforts to strengthen both the authority of the SJC the judicial system as a whole.

Sofia 
August 6th, 2012
B. Rashkov
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