CONCEPT AS MEMBER OF THE SUPREME JUDICIAL COUNCIL

BY KAROLINA NEDELCHEVA MIHAYLOVA, JUDGE AT VARNA DISTRICT COURT

This concept aims at outlining within a broad frame the priority goals and scope of activities on which, in my opinion, the new members of the Supreme Judicial Council (SJC) should focus their efforts. 

One of the premises for the successful functioning of the SJC is maintaining and respectively building on good practices, on the one hand, and taking specific steps to introduce new efficient methodology, on the other hand. However, this process should be preceded by thorough monitoring and analysis of the areas in need of change followed only then by making specific decisions. 

It is true that as a member of the judiciary, representing it by law, the SJC has been constantly under public scrutiny and has been subject to serious criticism over the last years. Yet, it is undoubted that despite all the efforts the SJC is greatly indebted to both magistrates and the judicial staff working in the judiciary and the public. In order to head towards gaining public confidence, the new SJC should strive to achieve greater unison between its actions and the expectations of the public by means of a consistent and transparent staff policy based on clear rules and pursued in an ongoing dialogue with the magistrates’ community. 

The highlights in my presentation are related to the most important and urgent changes in the work of the SJC:

1. The status of the SJC; 

2. Increased efficiency of the SCJ; 

3. Accountability and independence; 

4. Code of conduct of magistrates;

5. Interaction between the Supreme Judicial Council and the Inspectorate to the Supreme Judicial Council (ISJC)

6. NGOs, professional associations, the media and the SJC.

1. The status of the Supreme Judicial Council

 The majority of issues facing the judiciary today and the Supreme Judicial Council, in particular, can be resolved in line with the existing constitutional and legal framework through the competent work of each Bulgarian magistrate. This is work founded on the main principles of the rule of law ensuring the supremacy of law, separation of powers, ensuring the independence of the judiciary, protection of the rights and interests of citizens and the public and ensuring equal access to justice. 

The existing legal framework regulating the status and role of the SJC as laid down in Chapter II of the Law on the Judiciary (LJ) defines the SJC’s function as a main building block in the rule of law and its main role in achieving balance between the legislative, executive and judicial power. 

Pursuant to Article 16 of the Law on the Judiciary, the SJC represents the judiciary and ensures its independence. The SJC decides on the members and work organization of the judiciary and manages its work without interfering with the independence of its members. These are the lines along which the work of the new Supreme Judicial Council should be guided. The necessary steps should be taken along these lines to streamline the structure, proceedings and organization of the Council, to reinstate its responsibility, accountability and efficiency and ultimately to enhance its legitimacy among the magistrates and the public. 

2. Goals and suggestions to enhance efficiency

A detailed and thorough analysis of information about the status of the overall system is needed for the SJC to exercise efficiently its powers pertaining to the organization of work in the judiciary. Such information can be obtained from the statistical data collected and summarized by the SJC and the ISJC. In addition, experience from monitoring surveys and follow-up analyses carried out by the NGO sector can be of great value for both the functioning of the individual units of the judiciary and the functioning of the SJC. Decision-making in the frame of maximum awareness and transparency and a discussion with broad representation is a premise for the implementation and consequent efficient management of the judiciary. 

Good management of the judiciary can only result from objective judgment and analysis of the collected information. Only then can decisions amending policies follow, aiming at streamlining the resource distribution, adequate staff management, programmed budget planning, statistical data and reporting.

In accordance with the rationale and recommendations of the Strategy to continue the reform of the judiciary in the frame of full membership of the EU and the report of the European Commission issued in July 2012 on Bulgaria’s progress under the Cooperation and Verification Mechanism, I believe that one of the first duties of the new SJC is to develop clear criteria and methodology for evaluation and planning the workload of the judicial units.  This process includes the methodology and criteria for the workload of individual magistrates, correlation between the criteria developed and the social and economic data, the number and degree of complexity of cases, the volume of hearing cases of significant interest (e.g. cases under the Criminal Assets Forfeiture Act (CAFC), administrative cases concerning the interests of large communities).

In order to manage efficiently the judiciary, the SJC should develop a detailed gap analysis taking into account the critical remarks made in the report of the European Commission issued in July 2012 on Bulgaria’s progress under the Cooperation and Verification Mechanism as well as made by professional and non-governmental civil organizations. An analysis of the work of the judicial units is needed which identifies the gaps having a negative impact on the work of these units in the system and respectively negative repercussions in the public. 

Good management presupposes clear rules for the distribution of both human and material resources logically derived from the workload patterns of magistrates and employees within a specific judicial unit. In that sense, it is important to develop a methodology for the adequate distribution of resources in the structure of the judiciary. The existing management practice of the SJC involving centralized management of the judicial staff divided into units prevents administrative heads from exercising their powers to carry out general organizational and administrative management of the respective court or prosecutor’s office in a flexible and efficient manner. 

The development of a methodology for adequate distribution and management of human resources in the judiciary will aim at overcoming imbalance in the workload of separate units in the system and equitable pay for the work done. The solution of this issue has a direct bearing on the motivation of magistrates and judicial staff at their workplace and their commitment to the outcomes of their work. It is also necessary to discuss the opportunity for introducing a differentiated pay pro rata the workload and/or assigning a category to the unit where magistrates work. 

The SJC should make decisions following a successful dialogue with the presidents of regional courts of appeal. This information channel for a professional discussion with the magistrates’ community of all topical issues pertaining to the judiciary is very important for the functioning of the SJC. This issue emerged following the severe public verdict on the extremely poor communication between the SJC and the administrative heads of units in the judiciary. That is why the setting up of a functioning official two-way communication channel with the magistrates’ community is a mandatory pre-condition for both the SJC’s adequate decision-making and feedback about the impact of such decisions. This is one of the steps to enhance the SJC’s accountability and legitimacy among magistrates. 

Finally, it is of great importance for the functioning of the SJC to endorse a functioning mechanism for identification of good management practices and their introduction as standards in the work of the judiciary.  In that respect, alongside the existing good practice of cooperation of the SJC with NGOs aiming to enhance and develop the judiciary in Bulgaria, it is important to endorse international experience with proven efficiency. However, an end should be put to the current practice of acquisition of European standards performed most often by members of the SJC and reduced only to their reports from their business trips abroad. Acting magistrates and administrative heads should be involved in this process as they can apply good practices directly in the work of their institutions. 

The Supreme Judicial Council should pursue its staff policy in a way allowing the magistrates working in the system to act independently in line with their ethics and professionalism. In practice, this is entailed in the SJC’s powers to “defend the independence of the judiciary”. That is why, when the rules for attestation of judicial officers based on objective criteria are applied, it is necessary to ensure the objective attitude of the persons involved in the procedure for evaluation and career development. 

One of the criteria for professional attitude to the magistrate’s job is lawful hearing and ruling on the cases assigned. At the same time, the pace of judicial process is directly related to the workload (and overload) of magistrates. Workload control should be carried out by the SJC via the administrative heads of the respective units. The latter, in turn, should not allow the magistrates’ quality of work to deteriorate due to subjective reasons. The requirement to administrative heads to carry out control in the above respect should be among the SJC’s priorities. 

3. Accountability and independence

Confidence shall be strengthened and transparency in the functioning of the SJC shall be endorsed by having the SJC report its work not only to the National Assembly but also to the judiciary whose representative it is. It is important to set up a mechanism for cyclical reporting of each member of the SJC to the general meeting of magistrates who nominated his/her membership. This “living connection” is needed not only for reporting but also because of the need to maintain a constant professional discussion of each issue of topical interest for magistrates and judicial staff. In that sense, annual programmes on the work of committees to the SJC and semi-annual reports can be introduced. 

Providing for the opportunity and the mechanism to remove a member of the SJC can be an efficient tool for responsibility taking and an incentive for work.

The power of the SJC to defend the independence of the judiciary is part and parcel of the adequate staff policy, i.e. the appointed and working magistrates should have an impeccable reputation in public, morale and professionalism. 

4. Code of conduct of magistrates

The code of conduct of Bulgarian magistrates should be the main tool to reinforce the principle of morale and integrity in the judiciary and it is normal to expect from the members of the SJC as part of the judiciary to set an example by complying with the principle. This issue has direct bearing on all issues to do with the development of clear rules on the staff policy pursued by the SJC and criteria for magistrates’ career development. Those two aspects of the work of the future SJC, which undoubtedly will be subject to serious amendments, have to do with the professional and personal morale of each of us who have the will and honour to defend and protect the interests of the citizens in the-rule-of-law state.

5. Interaction between the SJC and the ISJC

It is necessary to discuss and develop measures in this direction which are within the scope of competence of the Inspectorate to the SJC and which ensure its efficient and objective functioning. 

Alongside the drafting of an annual programme on its work, the ISJC should submit to the SJC at least twice per year a report on its activity with a detailed analysis of the trends observed or events pertaining to the work organization in the judiciary. 

The work of the ISJC and its interaction with the SJC should be under constant public scrutiny. However, such control may be initiated by the SJC.  This may happen by setting a standard, i.e. all the acts of the ISJC related to specific checks and the findings from the checks shall be published on the ISJ’s website. It is important to specify here that such data will not be about “dry run” checks, i.e. the number and the type of checks carried out and the findings in quantitative terms. It is in the public’s interest to explain to the public each control activity of the managing authority in an accessible and intelligible way. It is important for the public to be able to see the outcome of control activity and the amendments to the policy, if such have been introduced. The public has the right to know that the judiciary makes effort to monitor and control its work, analyze processes and look for solutions. 

6. NGOs, professional associations, the media and the SJC

The new SJC should take into account and benefit from the potential of interaction with NGOs, the media and professional associations. 

The direct impact of the judicial process and court proceedings on the daily life of citizens and lack of understanding of such proceedings are some of the reasons for negative public attitudes to the functioning of the institutions of the judiciary. At the same time, over the last few years we have also witnessed major legislative changes in the context of Bulgaria’s accession to the European Union and the ongoing reform of the judiciary. This is also a process which is mainly not understood by the ordinary user of judicial administrative services. 

Communication between the judiciary and the “external users” of information and services is a process of constant dialogue and interaction based on mutual respect, tolerance and understanding. In that respect the SJC should cease to be a passive observer and should play a leading role in the development of a successful pro-active communication policy with the public. A successful dialogue is needed which is carried out in the frame of full transparence at that. The SJC should play an active role in the involvement of the civil society, professional associations and the media with the policy for the reform of the judiciary and the difficulties which are at the core of its delayed implementation. Civil, professional and non-governmental organizations, as well as the media, should be partners in the general process of improving the functioning of the judiciary. This can be achieved by drafting a joint, common plan for interaction and partnership which will outline the broad framework of mutual and specific commitments to the overall process of improving the functioning of the judiciary, improving its public image, raising the legal awareness of the pubic and enhancing public confidence in the judiciary. 

The success of the reformed judiciary depends on the confidence and involvement of the citizens with courts and gaining confidence is a two-way process. This is a process which requires mutual understanding, adherence to principles in actions and reliable and secure information. Making up for this gap in the relationship between the public and the judiciary is a major step towards improving the existing communication policy of the SJC. Commitment to the reform of the judiciary and its outcomes is missing in the public “discussion” of the judiciary. A change is also possible in that respect through the active involvement of the NGO sector, professional associations and the media in the monitoring and analysis of the work of the SJC and the decisions made by it. 

The media policy of the SJC should be once again updated clearly taking into account the role of the new media reality and the new media. In this fast changing media environment “armed” with new means of expression, the SJC should become pro-active. The new media and the new digital technologies, in particular, involve more and more people in a world of sharing, interaction and active participation. New users can change the content created by others. They comment, analyze, suggest and request a response and feedback. It is this qualitatively new feature of the new external audience of the judiciary which has not been studied yet. 

However, the new technological and media reality requires different tactics for external communication of the judiciary towards the following:

· creation and presentation of such accessible and comprehensible content related to the functioning of the structures in the judiciary which assists the interaction of the public and users with the judiciary; 

· standardization and ongoing technological upgrade of the websites of courts and prosecutor’s offices which provides for active feedback from the public including assessment, analyses, comments and questionnaires; 

· creation of a new software environment leading to maintaining more attractive forms of interactive communication. 

Apart from a corrective, the media can be our partners not opponents in the public dialogue about the reform of the Bulgarian judiciary. Communication between the public and the judiciary needs the mediation and partnership of the free media. The media will be our mediator towards achieving a positive change of public confidence. 

In order to head along this new road, the new SJC should achieve the wanted unison between its actions and public expectations by means of a consistent and transparent staff policy pursued under clear rules. This should be a policy which reinforces the functioning of an independent judiciary having introduced accountability and transparency standards. This should be a policy of a successful dialogue and partnership with the magistrates’ community, professional and non-governmental organizations. This is how the SJC will be able to face the challenges of the new time, order its priorities and state more firmly what the position and the role of the judiciary in a democratic society should be. 
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